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INTRODUCTION 

In this contested case, Petitioners North Carolina Coastal Federation, Cape Fear River 

Watch, PenderWatch and Conservancy, and Sierra Club (collectively, "Petitioners") appeal the 

issuance of an air quality permit by Respondent North Carolina Department of Environment and 

Natural Resources, Division of Air Quality ("DAQ") to Respondent-Intervenor Carolinas 

Cement Company LLC ("Carolinas Cement"). Administrative Law Judge Beecher R. Gray (the 

"ALJ") dismissed four of Petitioners' claims and granted summary judgment in favor of DAQ 

and Carolinas Cement and against Petitioners on all of Petitioners' remaining claims. 

Pursuant to N.C. Gen. Stat. § 150B-36(a) (2009) and Article XI, Section 6 of the Internal 

Operating Procedures of the Environmental Management Commission (the "Commission"), 

Carolinas Cement, by and through its undersigned counsel, respectfully submits this Response to 

Petitioners' Exceptions to Administrative Law Judge Decisions. The Petitioners have filed 

exceptions to two orders entered by the ALJ: (1) the Amended Order dated July 24, 2012, which 

dismissed four of Petitioners' claims (the "Dismissal Order," located in the Record at R.IV.g. 

1059-61); and (2) the Decision Granting Summary Judgment in Favor of Respondent and 

Respondent-Intervenor dated September 23, 2013 (the "Summary Judgment Order," at R.II. 88-

90), which resolved all of Petitioners' remaining claims in favor of Carolinas Cement and DAQ 

and against Petitioners. 

Both the Dismissal Order and the Summary Judgment Order were legally correct and are 

thoroughly supported by the record in this case. First, the ALJ properly granted summary 

judgment for Carolinas Cement and DAQ on Issues 5 through 16 and Issue 18 of Petitioners' 



claims.1 Contrary to Petitioners' suggestion, their burden of pleading that they are "persons 

aggrieved" with standing to commence a contested case is not the same as their burden of proof 

that DAQ "substantially prejudiced [Petitioners'] rights." N.C. Gen. Stat. §§ 150B-23(a); see 

150B-29. Petitioners are required to produce actual evidence of substantial prejudice- not rely 

on conclusory allegations - to survive summary judgment on Issues 5-16 and Issue 18. 

Petitioners have not produced such evidence, and summary judgment was properly granted on 

such claims. Second, the ALJ properly dismissed Issue 1 through Issue 4 of Petitioners' claims 

(the "Quarry Claims"). The Quarry Claims are not legally cognizable claims regardless of how 

Petitioners attempt to characterize their allegations. Consequently, the Commission should adopt 

as its final decision the Summary Judgment Order and the Dismissal Order. 

FACTUAL BACKGROUND 

Carolinas Cement is a subsidiary of Titan America LLC, a producer of cement and other 

building materials. Carolinas Cement proposes to construct and operate a state-of-the-art 

Portland cement plant with a quarry in Castle Hayne, North Carolina. PSD Preliminary Review 

at 4-5 (R.III.c., Ex. C 576-77). The site is in an industrial area zoned for a cement plant and has 

existing buildings, infrastructure, and mineral resources, as well as an active quarry operation. 

Construction of the cement plant and operation of a quarry will require various federal, state, and 

local permits. In addition to the air permit at issue in this case, these permits may include 

wetlands permits, water quality certifications, wastewater permits, stormwater permits, building 

permits, grading permits, sedimentation and erosion control permits, special use permits, and 

mining permits. 

1 Petitioners specifically and expressly abandoned Issue 17 dealing with total hydrocarbons in the 
air quality permit, and Issue 17 is no longer a claim in this case. See Pet'rs' Resp. to Motions for Summ. 
J. at 87 (R.IV.l. 6494) at 87. 
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In February 2008, Carolinas Cement submitted to DAQ an air quality permit application 

for the construction and operation of the cement plant and quarry for the mining of limestone and 

marl, which are primary raw materials in cement production. !d. at 2, 4-5 (R.IIIc. Ex. C 574, 

576-77). The raw materials for the cement plant would be mined onsite from the quarry as 

shown on the quarry site map that was included with the permit application and submitted to 

DAQ (the "Quarry"). !d. at 5 (R.III.c. Ex. C 577); see 4-8-2008 "CCC Plot Plan and Survey 

Maps" available at http://daq.state.nc.us/permits/psd /titan.shtml (R.IV.h. Ex. 11). Much of the 

Quarry is already an active mining operation subject to a state mining permit. Carolinas 

Cement's air quality permit application sought authorization for air emissions sources related to 

Quarry operations and for cement plant emissions using raw materials from the Quarry. 

Carolinas Cement did not seek a permit for any other quarry areas and did not seek to use raw 

materials from any quarry area or mine other than the Quarry. When DAQ issued the final air 

quality permit, DAQ expressly limited the air permit to the Quarry as described in Carolinas 

Cement's application (Application No. 6500296.08A), and included the condition that if 

Carolinas Cement "chooses to utilize limestone from a quarry different than represented in 

Application No. 6500296.08A, the Permittee shall apply for a modification of this Air Quality 

Permit." Final Air Quality Permit No. 07300R09, February 29, 2012, at 77 (R.III.c. Ex. A 539). 

Thus, the permit application and air permit both are expressly limited to operations at the Quarry 

and cement plant emissions from the use of raw materials from the Quarry. If Carolinas Cement 

seeks to mine other areas beyond the Quarry or use raw materials from other quarries, Carolinas 

Cement will have to apply for and obtain a significant permit modification. 

Also in 2008, Carolinas Cement began a wetlands permitting process with the U.S. Army 

Corps of Engineers (the "Corps") and the DENR Division of Water Quality ("DWQ") pursuant 

3 



to the Clean Water Act. Information provided to the Corps and DWQ in late 2008 for wetlands 

permitting purposes included the Quarry as well as potential additional quarry areas on 

neighboring properties that were not owned by Carolinas Cement. However, Carolinas Cement 

did not seek to include any additional quarry areas in the air permit application or the final air 

permit, and DAQ did not substantively review information regarding quarry areas other than the 

Quarry. Carolinas Cement only sought approval for the Quarry. 

PROCEDURAL HISTORY 

As noted above, Carolinas Cement submitted its air quality permit application to DAQ in 

February 2008. After two draft permits, two rounds of extensive public comment and public 

hearings, and substantial revisions to dramatically lower the air emissions that were proposed in 

the original permit application, DAQ issued Air Quality Permit No. 07300R09 (R.III.c. Ex. A 

460-539) to Carolinas Cement on February 29, 2012. 

On April27, 2012, Petitioners filed a petition for a contested case hearing with the Office 

of Administrative Hearings ("OAH") regarding the issuance of the air permit (R.III.a. 91-346). 

Petitioners' Prehearing Statement (R.III.b. 347-440) set forth eighteen (18) claims, referred to 

throughout the contested case as Issue 1 thro~gh Issue 18, each alleging an error by DAQ in 

issuing the air permit. 

Petitioners' claims fall into three categories: 

• Issues 1 through 4 allege that DAQ should have reviewed a quarry area that was 
not included in the permit application; 

• Issues 5 through 16 allege that DAQ made errors in setting emission limits for 
various air pollutants (802, NOx, particulate matter, and volatile organic 
compounds); and 

• Issue 18 alleges that DAQ erred in issuing the air permit based on "impacts to 
public health." 
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On June 28, 2012, Carolinas Cement and DAQ each filed a Motion to Dismiss (R.IV.d. 

831-49 and R.IV.c. 816-30, respectively; together, the "Motions to Dismiss") with regard to 

Issues 1 through 4. These Issues relate to Petitioners' claims that DAQ erred by analyzing the 

Quarry as outlined in Carolina Cement's permit application and not a separate hypothetical 

quarry for which Carolinas Cement did not seek a permit. After giving due consideration to the 

Motions to Dismiss and to Petitioners' response, the ALJ entered the Dismissal Order granting 

the Motions to Dismiss (R.IV.g. 1059-61). 

On May 24, 2013, Petitioners and Respondent each filed a Motion for Partial Summary 

Judgment, and Respondent-Intervenor filed a Motion for Summary Judgment (R.IV.i. 1062-66,j. 

5073-76, and h. 6177-6339, respectively). After the parties filed response briefs and reply briefs, 

the ALJ brought this matter on for hearing on August 7, 2013. On September 23, 2013, based on 

consideration of the pleadings, depositions, answers to interrogatories, admissions on file, and 

affidavits as well as the parties' memoranda of law, including the attachments thereto, and the 

arguments of counsel, the ALJ granted summary judgment for Petitioners on the issue of their 

standing as "persons aggrieved" to commence a contested case hearing and granted summary 

judgment to Carolinas Cement and DAQ on all remaining issues on the ground that DAQ did not 

substantially prejudice Petitioners' rights (R.II. 88-90). The ALJ did not reach the merits of 

Petitioners' remaining claims (Issues 5 through 16 and Issue 18), because Petitioners failed to 

produce evidence to prove the threshold issue of substantial prejudice. Id 

REVIEW BY THE COMMISSION 

Upon review of an ALJ decision granting summary judgment, the Commission must 

"adopt the administrative law judge's decision" unless the Commission specifically sets forth in 

its Final Decision ''the basis for failing to adopt the decision." N.C. Gen. Stat. § 150B-36(d) 
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(2009). If the Commission fails to adopt the decision of the ALJ, the Commission must then 

remand the case to the ALJ.2 !d. 

ARGUMENT 

I. The Summary Judgment Order was Proper and Should Be Adopted by the 
Commission 
(Petitioners' Exceptions 1-3) 

A. Standard of Review 

"An administrative law judge may grant ... summary judgment, pursuant to a motion 

made in accordance with G.S. 1A-1, Rule 56, that disposes of all issues in the contested case." 

N.C. Gen. Stat. § 150B-36(d) (2011). Summary judgment "shall be rendered forthwith if the 

pleadings, depositions, answers to interrogatories, and admissions on file, together with 

affidavits, if any, show that there is no genuine issue as to any material fact and that any party is 

entitled to judgment as a matter of law." N.C. Gen. Stat. § 1A-1, Rule 56(c). In these 

circumstances, "summary judgments should be looked upon with favor." Id at 534, 180 S.E.2d 

at 830. As the parties opposing summary judgment, Petitioners cannot "rely on the mere 

allegations and denials in [their] pleadings but must ... set forth specific facts showing a genuine 

issue of fact." In re Will of McCauley, 356 N.C. 91, 101, 565 S.E.2d 88, 95 (2002). Petitioners 

must do more than simply make conclusory allegations, they must produce evidence in this case 

sufficient to prove the elements of their claims. Overcash v. N C. Dep 't of Envt. & Natural Res., 

179 N.C. App. 697,704,635 S.E.2d 442,447 (2006). 

2 Petitioners have filed with the Commission a Proposed Final Agency Decision containing 
proposed findings of fact and conclusions oflaw. However, the ALJ did not include findings of fact or 
conclusions of law in the Summary Judgment Order or the Dismissal Order pursuant to N.C. Gen. Stat. § 
150B-36(d). In such case, the Commission may either (1) adopt the ALJ's decision; or (2) not adopt the 
ALJ's decision, state the basis for not adopting the ALJ's decision, and remand to OAH. Section 150B-
36(d) does not contemplate the Commission making findings of fact or conclusions oflaw where the ALJ 
made no such findings. Accordingly, the Petitioners' Proposed Final Agency Decision should be rejected 
in its entirety. 
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B. Petitioners Failed to Produce Evidence to Prove "Substantial Prejudice" 

From the outset of this case, the Petitioners have confused the legal test for standing with 

the Administrative Procedure Act's requirement to prove "substantial prejudice" with evidence. 

However, the language of N.C. Gen. Stat. § 150B-23 is plain and unambiguous. Regarding 

standing, any "person aggrieved" by the final decision of a North Carolina administrative 

agenci may commence a contested case proceeding in OAH by paying the requisite fee and 

filing a petition that states facts tending to establish that a state agency has "substantially 

prejudiced the petitioner's rights" and that the agency exceeded its authority, acted erroneously, 

failed to use proper procedures, acted arbitrarily or capriciously or failed to act as required by 

law or rule. N.C. Gen. Stat. § 150B-23(a). A petitioner, however, cannot simply rest on the 

allegations of the petition. Section 150B-29 of the AP A makes clear that the "party with the 

burden of proof in a contested case must establish the facts required by G.S. 150B-23(a) by a 

preponderance of the evidence." Even when a petitioner sufficiently alleges harm so as to allow 

the contested case petition to proceed, the ALJ must go behind those allegations and "determine 

whether the petitioner has met its burden in showing that the agency substantially prejudiced 

petitioner's rights." CaroMont Health, Inc. v. NC. Dep't of Health & Human Servs., _N.C. 

App. _, _, 751 S.E.2d 244, 248 (2013) (internal quotations omitted). Thus, under the plain 

language of the AP A, Petitioners must come forward with evidence to prove that they have been 

substantially prejudiced by DAQ's alleged errors in issuing the air permit to Carolinas Cement. 

If they fail to produce such evidence, summary judgment can and should be granted against 

Petitioners. See Presbyterian Hospital v. NC. Dep't of Health & Human Servs., 177 N.C. App. 

780, 785, 630 S.E.2d 213, 216 (2006). In this case, the ALJ understood the difference between 

3 A person who is "directly or indirectly affected substantially in his or its person, property, or 
employment by an administrative decision" is referred to in the AP A as a "person aggrieved." N.C. Gen. 
Stat. § lSOB-2(6). 

7 



what Petitioners must allege to commence a contested case and what evidence Petitioners must 

present in order to carry their burden of proving substantial prejudice. 

The North Carolina Court of Appeals has clearly differentiated between allegations 

sufficient to commence a contested case and evidence to prove substantial prejudice under the 

APA. Just three months ago, in December 2013, the Court of Appeals again confirmed that the 

APA requires petitioners "to prove that [they were] substantially prejudiced by the Agency's 

decision." CaroMont, _N.C. App. at_, 751 S.E.2d at 248; accord Parkway Urology, P.A. v. 

NC. Dep't of Health & Human Servs., 205 N.C. App. 529,536-37,696 S.E.2d 187, 193 (2010) 

(noting that petitioner's "contention that it was unnecessary for [petitioner] to prove substantial 

prejudice to be entitled to relief is contrary to our case law and is without merit") (emphasis 

added). Additionally, simply because Petitioners have filed a contested case petition alleging 

substantial prejudice "in no way obviate[s] the necessity for [petitioners] to demonstrate that 

[they in fact are] 'substantially prejudiced' by the Department's decision as required by N.C. 

Gen. Stat.§ 150B-23(a)." Wake Radiology Servs. LLC v. NC. Dep't of Health & Human Servs., 

2011 N.C. App. LEXIS 1924, *14 (2011) (unpublished), disc. review denied, 366 N.C. 229, 726 

S.E.2d 838 (2012). 

In this case, the ALJ concluded that the Petitioners had sufficiently pled that they are 

"persons aggrieved" and therefore have standing to bring this action. Decision Granting Summ. 

J. at 2 (R.II. 89). Petitioners, however, are not thereby relieved of their obligation to then prove 

with evidence that they have been substantially prejudiced by the agency's action. Petitioners' 

allegations that they are "persons aggrieved" and therefore have standing merely provides the 

"prerequisites to filing a petition for a contested case hearing." Parkway Urology, 205 N.C. 
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App. at 536, 696 S.E.2d at 193. Petitioners must still prove that they have been substantially 

prejudiced. Otherwise, their claim fails. Id 

Petitioners' conclusory allegations of harm are not sufficient to defeat summary 

judgment. The undisputed evidence in this case is that the air emissions from this facility will 

not result in an exceedance of the National Ambient Air Quality Standards ("NAAQS") or the 

State Acceptable Ambient Levels ("AALs"). The NAAQS and AALs are set at levels 

determined by the federal and state government to be sufficiently protective of public health and 

the environment. As the United States Court of Appeals for the Fourth Circuit has recently 

stated, ''NAAQS are meant to set a uniform level of air quality across the country in order to 

guarantee both a healthy populace and a healthy environment." North Carolina ex rei. Cooper v. 

Tennessee Valley Auth., 615 F.3d 291, 299 (4th Cir. 2010). The Fourth Circuit further explained: 

[T]he EPA's regulations regarding NAAQS and the SIPs implementing them are 
understandably designed to protect even those individuals particularly sensitive to 
emissions. "NAAQS must protect not only average healthy individuals, but also 
'sensitive citizens' -children, for example, or people with asthma, emphysema, 
or other conditions rendering them particularly vulnerable to air pollution." 

Id at 310 (quoting Am. Lung Ass'n v. EPA, 134 F.3d 388,389 (D.C. Cir. 1998)). 

Here, Petitioners are not complaining that the issuance of this permit will allow Carolinas 

Cement to emit pollutants at levels that the Commission and EPA have concluded to be harmful. 

Instead, Petitioners' assertion of prejudice is based on a legally deficient argument that the 

NAAQS are not sufficiently protective of public health and the environment and that Petitioners 

are "concerned" and "worried" about any plant that releases any pollution. See Lockwood Dep. 

at 151-54 (R.IV.h. Ex. 6 2284-87); Parr Aff. 'i['lf 5, 14, 16 (R.IV.i. Ex. 17 5829, 5831-32); 

Springer Aff. 'i['i[ 5, 7-9 (R.IV.i. Ex. 19 5841-42); Allison Aff. 'i['i[2, 5, 7 (R. IV.i. Ex. 21 5848-

50); Barber Aff. 'i['i[5, 9 (R. IV.i. Ex. 23 5859-60). 
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Petitioners have not conducted their own analysis of emissions from the proposed cement 

plant. More importantly, Petitioners have failed to come forward w\th any evidence that their 

technical challenges to how DAQ analyzed air emissions would have changed the emission 

limits in this permit (or that any change that they are seeking would be appreciable). Petitioners 

have failed to offer any proof that if DAQ were to agree with each of Petitioners' criticisms of 

DAQ's analysis, the resulting changes in the emission limit would have an appreciable impact on 

plant emissions, or that those changes in emissions would have an appreciable impact on 

Petitioners. Petitioners thus have not produced any evidence of concrete, particularized harm 

that would likely result from DAQ's alleged errors and that could be redressed by the 

Commission. 

Neither de m1mm1s nor conclusory allegations challenging the air permit satisfy 

Petitioners' burden of proof. This is particularly true in light of the fact that (1) the Commission 

and EPA have previously concluded that the NAAQS and AALs are sufficiently protective of 

public health and the environment and (2) this permit will not result in an exceedance of those air 

quality standards. Unfounded worry and concern about plant emissions are not proof of 

substantial prejudice sufficient to defeat summary judgment. 

1. Petitioners Do Not Prove "Substantial Prejudice" Simply By Having 
Members Who Live In the Vicinity of the Proposed Plant. 

Citing Empire Power Co. v. NC. Dep 't of Env 't, Health & Nat. Res., 337 N.C. 569, 588, 

447 S.E.2d 768, 779 (1994), Petitioners erroneously assert that they can prove "substantial 

prejudice" by doing nothing more than alleging that they have members who live, recreate or 

engage in other activities near the proposed plant. Pet'rs' Br. in Support of Exceptions at 14. 

However, the Empire Power case does not apply to tlfe question of Petitioners' burden to prove 

substantial prejudice. Empire Power was a case about standing to commence a contested case 
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and involved a motion to dismiss for lack of subject matter jurisdiction. As a result, the North 

Carolina Supreme Court concluded only that the petitioner's allegations in that case were 

sufficient to establish standing, thereby entitling petitioner to move forward with a contested case 

under the AP A. Prior to the Empire Power case, it was unsettled whether any party other than a 

permit applicant could appeal an agency's decision on a permit application. Empire Power did 

not address the issue of substantial prejudice in any way. Further, the North Carolina General 

Assembly later amended N.C. Gen. Stat. § 150B-29(a) to make clear that a petitioner must 

ultimately prove substantial prejudice in order to prevail. 

In Empire Power, the North Carolina Supreme Court applied an "expansive 

interpretation" to the term "person aggrieved" and held that an adjoining landowner could 

commence a contested case based on allegations that he would suffer injury as a result of the 

issuance of an air permit to Duke Power Company. 337 N.C. at 588, 447 S.E.2d at 779. The 

Court in Empire Power did not consider whether the petitioner in that case had proven 

substantial prejudice. Rather, the Court only addressed whether the petitioner "alleged sufficient 

injury" to state a valid claim that could be tried in a contested case proceeding. !d. at 589, 447 

S.E.2d at 780 (emphasis supplied). 

More importantly, following the Empire Power decision, the General Assembly amended 

N.C. Gen. Stat. § 150B-29(a) to make clear that a petitioner must ultimately prove that he has 

been substantially prejudiced as a proximate result of the agency's decision and cannot simply 

rest on his allegations. Act of Aug. 2, 2000, ch. 190, § 4, 2000 N.C. Sess. Laws 1,284, 1,285. 

The General Assembly's enactment of this amendment to N.C. Gen. Stat. § 150B-29(a) 

substantially limits the Empire Power decision. Empire Power therefore does not stand as 

support for Petitioners' assertion that they need do nothing more than allege that one or more of 
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their members lives in the vicinity of the plant. Although Petitioners cite the Empire Power 

decision at length in their brief, they essentially ignore the fact that the effect of that decision was 

limited as a result of the subsequent amendment to N.C. Gen. Stat. § 150B-29(a) and that the 

Empire Power case, while a landmark decision, is limited to the issue of standing under the 

APA. 

2. Petitioners Erroneously Characterize the ALJ's Interpretation of the NC 
APA As "Novel." 

Ignoring the plain language of the statute, Petitioners attempt to characterize the ALJ' s 

decision as "novel." Pet'rs' Br. in Support of Exceptions at 7, 13-14. Petitioners' argument has 

no basis in the language of the AP A or cases construing that statute. The AP A provides that any 

"person aggrieved" may commence a contested case. N.C. Gen. Stat. § 150B-23(a). If a 

petitioner does not stand as a "person aggrieved," he lacks standing, and the action should be 

dismissed at the pleading stage. N.C. Gen. Stat. § 150B-23(a). Even if a petitioner has made 

sufficient allegations to survive a challenge to standing, the petitioner must then prove that he 

has been substantially prejudiced as a result of the agency action in order to prevail. N.C. Gen. 

Stat. § 150B-29. 

Petitioners attempt to blur the APA's distinction between the requirement that the 

petitioner plead that he stands as a "person aggrieved" (and therefore has standing to bring the 

contested case) versus presenting evidence that a petitioner has been "substantially prejudiced." 

In arguing that the ALJ's construction of the APA is "novel," Petitioners set out a string of 

citations at pages 9-11 of their brief. None of the cases on which Petitioners rely, however, 

supports their argument. 

Petitioners cite several cases in their attempt to argue that whenever a petitioner has 

alleged facts to establish that he is a "person aggrieved," that person has also met the 
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requirement of establishing "substantial prejudice" - Orange Cnty. v. N C. Dep 't of Transp., 46 

N.C. App. 350, 265 S.E.2d 890 (1980); N C. Forestry Ass 'n v. N C. Dep 't of Envt. & Natural 

Res., 357 N.C. 640, 588 S.E.2d 880 (2003) (contested case petition filed 1 June 1998) and 

Aldridge v. N C. Dep 't of Envt. & Natural Res., 98 EHR 0665, 13 N.C. Reg. 617 (N.C. Office of 

Admin. Hearings Sept. 1, 1998). Pet'rs' Br. in Support of Exceptions at 9-10. These cases, 

however, do not support that proposition. Orange County held that the appellants had 

sufficiently alleged that they were persons "aggrieved." 46 N.C. App. at 360-62, 265 S.E.2d at 

898-99. The decision did not address whether appellants had proven their allegations. Likewise, 

Aldridge dismissed a contested case because petitioners "failed to ... allege facts regarding their 

standing as persons aggrieved." 13 N.C. Reg. at 618-20. In North Carolina Forestry 

Association, the question of whether a trade association was "aggrieved" by a final agency 

decision came to the courts on cross-motions for summary judgment. See 154 N.C. App. 18, 21, 

571 S.E.2d 602, 604 (2002). The Supreme Court did not hold that the trade association could 

simply rely on its allegations to establish its standing at the summary judgment stage. 

Moreover, Petitioners ignore the fact that the amendment to N.C. Gen. Stat. § 150B-29-

which now requires the petitioner to prove substantial prejudice- only applies to contested cases 

commenced on or after January 1, 2001. Act of Aug. 2, 2000, ch. 190, § 14, 2000 N.C. Sess. 

Laws 1,284, 1,292. As a result, the cases on which Petitioners rely pre-date this statutory 
' 

amendment. For this reason as well, the cases that Petitioners cite are completely irrelevant. 

In this portion of their argument, Petitioners cite to only two cases that post-date the 

amendment to N.C. Gen. Stat. § 150B-29: Pamlico-Tar River Foundation v. NC. Dep 't of Envt. 

& Natural Res., 09 ERR 1839, Final Agency Decision at 10 (EMC Oct. 16, 2012) and City of 

Rockingham v. N C. Dep 't of Envt. & Natural Res., 08 EHR 0560, 0956, Final Agency Decision 
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at 48 (EMC July 22, 2011 ). Pet'rs' Br. in Support of Exceptions at 11. Neither of these cases 

supports Petitioners' suggestion that the Commission should ignore the plain language of the 

APA. The portion of the Pamlico-Tar River Foundation decision cited by Petitioners simply 

reads: "OAH has jurisdiction to hear this case pursuant to N.C.G.S. § 150B-23." Without any 

support or explanation, Petitioners conclude that this sentence establishes that a petitioner who 

has alleged that he is aggrieved may prevail without "any additional showing of harm." Pet'rs' 

Br. in Support of Exceptions at 11. More perplexing, however, is Petitioners' reliance on City of 

Rockingham. The relevant portion of this Commission's decision reads as follows: 

3. N.C. Gen. Stat. 150B-2(b) defines "person aggrieved" as: 
"any person or group of persons of common interest directly or indirectly affected 
substantially in his or its person, property, or employment by an administrative 
decision." Under that definition, Petitioners are "persons aggrieved" by 
Respondent's issuance ofthe subject 401 Certification. 

4. Each Petitioner bears the burden of proof on the issues. 
Britthaven v. NC. Dept. of Human Resources, 118 N.C. App. 379, 382, 455 S.E. 
2d 455, 461, rev. den., 341 N.C. 418, 461 S.E. 2d 754 (1995). To meet this 
burden, each Petitioner must show that Respondent substantially prejudiced 
Petitioner's rights and exceeded its authority or jurisdiction, acted erroneously, 
failed to use proper procedure, acted arbitrarily or capriciously, or failed to act as 
required by law or rule in determining that Petitioner's Permit required additional 
conditions. 

City of Rockingham, Final Agency Decision at 48 (emphasis added). The quoted text 

clearly demonstrates that the Commission, consistent with the language of the statute, views the 

AP A as creating a distinction between simply pleading that the petitioner is a "person aggrieved" 

and presenting evidence to prove that the agency "substantially prejudiced Petitioner's rights." 

Id Rather than supporting Petitioners' argument, the City of Rockingham decision demonstrates 

that the ALJ's reading of the statute stands on firm ground. 
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3. Contrary to Petitioners' Suggestion, the Plain Language of the Statute 
Does Not Lead To an Absurd Result. 

Petitioners contend that it is "absurd" for the General Assembly to require that a 

petitioner plead that he is a "person aggrieved" while also requiring the petitioner to prove that 

he has been substantially prejudiced by the agency's action. Pet'rs' Br. in Support of Exceptions 

at 19-20. Far from being absurd, the General Assembly's approach is logical and efficient. The 

petition must set forth a minimal level of facts to establish that there is a real and existing 

controversy. See N.C. Gen. Stat. § 150B-23(a). Petitioners who do so are referred to in the 

statute as "persons aggrieved." See N.C. Gen. Stat. § 150B-2(6). Simply making an allegation 

in the petition, however, is not sufficient to prevail in a contested case. The plain language of the 

statute requires the petitioner to prove by a preponderance of the evidence that the petitioner has 

been substantially prejudiced by the agency's action. N.C. Gen. Stat. § 150B-29(a). This 

approach is far from absurd. Moreover, where as here, the lan~uage of the statute is plain, 

neither courts nor administrative agencies may rewrite the statute because they disagree with the 

policy determinations made by the General Assembly. In reProposed Assessments, 161 N.C. 

App. 558, 560, 589 S.E.2d 179, 181 (2003) (courts should only consider other indicia of 

legislative intent when the plain language of the statute is unrevealing of the General Assembly's 

intent). 

4. Recent North Carolina Court of Appeals Decisions Construing the 
Administrative Procedure Act Are Applicable and Relevant to This Case. 

Petitioners attempt to avoid recent decisions of the Court of Appeals, which have 

construed the AP A in a manner consistent with the language of the statute, by arguing that the 

opinions are limited to Certificate of Need decisions by the North Carolina Department of Health 

and Human Services. Pet'rs' Br. in Support of Exceptions at 20-23; see CaroMont Health, Inc. 

v. NC. Dep't of Health & Human Servs., _N.C. App. _, 751 S.E.2d 244 (2013); Wake 
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Radiology Servs. LLC v. N C. Dep 't of Health & Human Servs., 2011 N.C. App. LEXIS 1924, 

*14 (2011) (unpublished), disc. review denied, 366 N.C. 229, 726 S.E.2d 838 (2012); Parkway 

Urology, P.A. v. NC. Dep't of Health & Human Servs., 205 N.C. App. 529, 696 S.E.2d 187 

(2010); Presbyterian Hospital v. NC. Dep 't of Health & Human Servs., 177 N.C. App. 780, 630 

S.E.2d 213 (2006). However, these cases correctly construe the APA as requiring a petitioner to 

establish by a preponderance of the evidence that the challenged agency decision resulted in 

substantial prejudice to the petitioner. That reading of the AP A is consistent with the plain 

language of the statute, and there is nothing in any of these decisions to indicate that the North 

Carolina Court of Appeals intended to limit its discussion of the AP A to Certificate of Need 

cases. 

Petitioners also argue that what constitutes substantial prejudice must be considered in 

light of the organic statute. That argument, however, cuts against Petitioners in this case. Here, 

the Commission and EPA have already concluded that the NAAQS and AALs are sufficiently 

protective of public health and the environment. The fact that this cement plant, once built, will 

not result in an exceedance of the NAAQS and AALs is strong evidence that the emissions from 

the plant will not harm public health and the environment. Petitioners have produced no actual, 

concrete evidence to suggest the contrary - that air emissions from this cement plant will harm 

public health or the environment. Instead, Petitioners, who have the burden of proof in this case, 

see N.C. Gen. Stat. § 150B-29(a), merely rested on their conclusory allegations that they are 

"worried" and "concerned" about the cement plant - allegations that are not sufficient to prove 

substantial prejudice. See Parr Aff. ~~ 5, 14, 16 (R.IV.i. Ex. 17 5829, 5831-32); Springer Aff. ~~ 

5, 7-9 (R.IV.i. Ex. 19 5841-42); Allison Aff. ~~ 2, 5, 7 (R. IV.i. Ex. 21 5848-50); Barber Aff. ~~ 

5, 9 (R. IV.i. Ex. 23 5859-60). 
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Petitioners assert that the case Hospice at Greensboro, Inc. v. NC. Department of Health 

& Human Services, 185 N.C. App. 1, 647 S.E.2d 651 (2007) stands for the proposition that 

"petitioners are not required to forecast any evidence of harm when arguing that an agency erred 

as a matter oflaw." Pet'rs' Br. in Support of Exceptions at 21. Petitioners' reading of that case 

is wrong. The Hospice at Greensboro court "h[e]ld that the issuance of a 'No Review' letter, 

which results in the establishment of 'a new institutional health service' without a prior 

determination of need, substantially prejudices a licensed, pre-existing competing health service 

provider as a matter of law." Id., 185 N.C. App. at 18,647 S.E.2d at 662. The court's reasoning 

was that because the CON process requires demonstrating that a proposed project will not 

unnecessarily duplicate existing services, a party alleging that its services would be 

unnecessarily duplicated was prejudiced as a matter oflaw. See id. at 16-17, 647 S.E.2d at 661-

62. This reasoning, by its terms, is specific to the CON law, and cannot be extended to 

encompass Petitioners' desire to not have to produce evidence of substantial prejudice that they 

cannot produce. 

Petitioners cannot establish that they have been substantially prejudiced as a result of the 

agency's decision to issue the permit. Petitioners are mistaken in their assertion that they carry 

their burden of proof on the issue of substantial prejudice by simply establishing that one of their 

members lives in vicinity of the plant. See Pet'rs' Br. in Support of Exceptions at 14. 

Accordingly, the Summary Judgment Order should be adopted by the Commission. 

5. Requiring Actual Evidence to Prove Harm, Rather Than Mere Conclusory 
Allegations, Is Entirely Consistent With the Clean Air Act. 

Petitioners argue that the ALJ's decision could jeopardize EPA's approval of North 

Carolina's air permitting program based on Petitioners' allegation that the burden of proving 

harm with evidence conflicts with the Clean Air Act's standing requirement. As a threshold 
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matter, this argument is another meritless attempt to collapse Petitioners' burden of proof on the 

substantial prejudice issue into Petitioners' standing requirement and obviate the need for them 

to actually prove their case. Requiring Petitioners to prove that the errors they challenge actually 

will result in some concrete harm does not deprive them of standing to commence the case they 

cannot prove. 

Further, the ALJ's ruling does not change the fact that the AP A has a less stringent 

standing requirement than the federal Clean Air Act. The Clean Air Act requires that states 

provide judicial review of permitting decisions to persons who have standing under Article III of 

the United States Constitution. Commonwealth of Va. v. Browner, 80 F.3d 869, 876 (4th Cir. 

1996). In order to qualify for Article III standing, a plaintiff must show (1) that it has suffered a 

"concrete and particularized" injury that is "actual or imminent, not conjectural or hypothetical;" 

(2) that there is a causal connection between the harm suffered and the action challenged; and (3) 

"it is likely, as opposed to merely speculative, that the injury will be redressed by a favorable 

decision." Friends of the Earth v. Laidlaw Envtl. Servs., 528 U.S. 167, 180-81 (2000) (citing 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)). A third-party plaintiff, like 

Petitioners here, has the burden of proving that the challenged decisions "have been or will be 

made in such manner as to produce causation and permit redressability of injury," and 

establishing standing is "substantially more difficult." Lujan, 504 U.S. at 562. A plaintiff may 

not establish Article III standing with "mere general averments and conclusory allegations." 

Friends of the Earth, 528 U.S. at 184 (internal quotations omitted). 

North Carolina's legal test for a petitioner to have standing to commence a contested case 

is actually more forgiving than the federal standard enunciated in Lujan. In order to have 

standing to commence a contested case under the North Carolina Administrative Procedure Act, 
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a petitioner need only allege that he or she has been substantially prejudiced by the agency's 

decision, N.C. Gen. Stat. § 150B-23(a), and North Carolina courts have held that a petitioner 

may have standing by virtue of being an owner of property adjacent and downwind of an air 

permittee. See Empire Power v. NC. Dep 't of Envt., Health & Natural Res., 337 N.C. 569, 589-

90, 447 S.E.2d 768, 780 (1994). 

The legal test for Article III standing is more rigorous. If the legal test for Article III 

standing were applied in this case, Petitioners would flunk; Petitioners have not produced any 

evidence that would suggest any concrete harm that is causally connected to DAQ's alleged 

errors in this case. Further, they provided no evidence that issuance of an air permit with 

different emissions limits would redress the harms they allege. Rather, they have provided the 

kind of "general averments and conclusory allegations" that fall short of what Article III 

requires. See Resp't-Intervenor's Resp. in Opposition to Pet'rs' Mot. for Summ. J., at 15-17 (R. 

IV.k. 6357-6359) (reviewing inadequacy of Petitioners' conclusory allegations as a matter of 

law). 

The AP A, and the ALJ's application of the APA in this case, are entirely consistent with 

the federal Clean Air Act, and there is no question that North Carolina's air permitting program 

is compliant with the applicable requirements. The North Carolina AP A gives Petitioners the 

opportunity to have their case heard where they would fail a more stringent federal test for 

standing. Given their day in court, Petitioners were required by N.C. Gen. Stat. § 150B-29 to 

prove their case. They failed, and the ALJ properly granted summary judgment in favor of 

Carolinas Cement and DAQ. 
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II. The Dismissal Order Was Proper and Should Be Adopted by the Commission 
(Petitioners' Exceptions 4 and 5) 

A. Standard of Review on Motion to Dismiss 

Claims should be dismissed pursuant to N.C. Rule of Civil Procedure 12(b)(6) for failure 

to state a claim "when one of the following three conditions is satisfied: (1) the complaint on its 

face reveals that no law supports the plaintiffs claim; (2) the complaint on its face reveals the 

absence of facts sufficient to make a good claim; or (3) the complaint discloses some fact that 

necessarily defeats the plaintiffs claim." Newberne v. Dep 't of Crime Control & Pub. Safety, 

359 N.C. 782, 784-85, 618 S.E.2d 201, 204 (2005) (quoting Wood v. Guilford Cty., 355 N.C. 

161, 166, 558 S.E.2d 490, 494 (2002)). The standard for granting a Rule 12(b)(6) motion to 

dismiss is the same in a contested case before OAH as it is in state court. Harris v. N.C. Dep 't of 

Health & Human Servs., 05 DHR 1344, 2006 WL 3890341 (N.C. Office of Admin. Hearings 

Oct. 6, 2006). Further, the decision-maker in a contested case is not required "to accept as true 

allegations that are merely conclusory, unwarranted deductions of fact, or unreasonable 

inferences." Good Hope Hasp., Inc. v. NC. HHS, 174 N.C. App. 266, 274, 620 S.E.2d 873, 880 

(2005) (quoting Veney v. Wyche, 293 F.3d 726, 730 (4th Cir. 2002)). 

Similarly, claims must be dismissed for lack of subject matter jurisdiction pursuant to 

N.C. Rule of Civil Procedure 12(b)(l) unless the claims allege facts "tending to establish 

substantial prejudice." Aldridge v. N.C. Dep't of Env't & Natural Res., 98 EHR 0665, 13 N.C. 

Reg. 617, 1998 NC Env. Lexis 18 (N.C. Office of Admin. Hearings Sept. 1, 1998). "Meeting the 

mandate ofN.C.G.S. § 150B-23(a) to 'state facts tending to establish' prejudice to a petitioner's 

rights and tending to establish that an agency acted improperly pursuant to N.C.G.S. § 150B-

23(a)(l)-(5) is a jurisdictional prerequisite for conferring subject matter jurisdiction on the Office 

of Administrative Hearings." !d. at *7-*8. Without an allegation of facts tending to show harm 
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to a petitioner, there is no jurisdiction for a claim to be adjudicated under the Administrative 

Procedure Act. 

B. Each Quarry Claim Was Properly Dismissed for Failure to State a Claim 

At the outset of this case, Petitioners asserted four Quarry Claims - Issues 1 through 4 of 

Petitioners' Prehearing Statement. Petitioners alleged that: 

1. DAQ was prohibited from issuing the air quality permit without approval 
from the Corps ofEngineers and DWQ (Issue 1); 

2. DAQ should have reviewed hypothetical or potential future quarry areas 
not included in the air quality permit application and not included in the 
final air quality permit (Issue 2 and Issue 3); and 

3. DAQ should have given public notice of hypothetical or potential future 
emissions sources not included in a permitting action (Issue 4). 

See Pet'rs' Preh'g Statement at 1-2 (R.III.b. 347-48). As the ALJ recognized, Petitioners 

failed to identify any legal authority that would require DAQ (1) to wait to review an air permit 

application for a facility until other government agencies issue permits for such facility (Issue 1 ); 

(2) to consider extraneous information regarding emissions sources and raw materials that are 

explicitly excluded from the final permit (Issue 2 and Issue 3); and (3) to provide public notice 

regarding potential emissions sources that are explicitly excluded from the final permit (Issue 4). 

When "no law supports the plaintiffs claim," as in this case, such claim must be dismissed. 

Wood v. Guilford Cty., 355 N.C. 161, 166, 558 S.E.2d 490, 494 (2002). As such, and as 

discussed below, the ALJ properly dismissed these claims. 

1. Issue 1 Was Properly Dismissed, and Petitioners Have Abandoned This 
Claim. 

Issue 1 presented by Petitioners' Prehearing Statement is whether DAQ erred "by 

issuing the [Air] Permit ... without an approved quarry plan." Pet'rs' Preh'g Statement at 1-2 

(R.III.b. 347-48). Specifically, Petitioners alleged that DAQ "erred in relying on a draft quarry 
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plan that was not approved by the Corps [U.S. Army Corps of Engineers] or the Division of 

Water Quality," Id at 17 (R.III.b. 363). By asserting that both the Corps and DWQ had to 

"approve" a quarry for the project before DAQ could properly issue the air quality permit, 

Petitioners attempt unilaterally to re-order the permitting process for the cement plant. DAQ 

issues air quality permits pursuant to the federal Clean Air Act and DAQ's EPA-approved state 

implementation plan. DAQ processes air permit applications and grants or denies permits based 

on these regulatory and statutory requirements. Nothing in the state implementation plan, the 

federal air permitting rules, or other air quality permitting rules or statutory provisions even 

contemplates, not to mention requires, that the Corps or DWQ must either (1) "approve" the 

quarry or (2) actually issue water quality permits before the air quality permit could be issued. 

Petitioners have not cited any legal authority to support the proposition that DAQ cannot proceed 

with air quality permitting until other agencies approve of the quarry area or issue other permits 

related to the project. Accordingly, this claim - Issue 1- was properly dismissed for failure to 

state a claim. 

Further, Petitioners did not specifically address Issue 1 in their Exceptions to 

Administrative Law Judge Decisions in this case, did not propose any alternate conclusions of 

law on this point, and did not include any discussion oflssue 1 in Petitioners' Brief in Support of 

Exceptions. As such, the Commission should consider that claim abandoned by Petitioners and 

adopt the dismissal ofPetitioners' Issue 1. 

2. Issue 2 and Issue 3 Were Properly Dismissed Because Air Quality 
Permitting Does Not Require Evaluation Of Emissions Sources Not 
Included In the Application. 

Petitioners' Issue 2 alleges that DAQ erred by relying on the description of the Quarry as 

provided in Carolinas Cement's permit application rather than on another area that was not part 

of Carolinas Cement's application and is specifically excluded from the air permit. See Pet. at 8-
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9 (R.III.a. 100-101); Pet'rs' Preh'g Statement at 19-20 (R.III.b. 365-66); Pet'rs' Br. in Support of 

Exceptions at 25-27. Petitioners' Issue 3, addressed in less than a sentence in their Brief as part 

of Issue 2, see id. at 27, alleges that DAQ violated applicable fugitive dust requirements by not 

relying on Petitioners' hypothetical alternative quarry. See Pet. at 9 (R.III.a. 101), Pet'rs' Preh'g 

Statement at 20-21 (R.III.b. 366-67). In making these claims, Petitioners allege that DAQ should 

have considered potential quarry areas that were not included in the permit application, for 

activities on land that Carolinas Cement did not own, and that were specifically excluded from 

the permit by DAQ. Because such potential additional quarry areas are irrelevant to an air 

permit that excludes them, these claims fail as a matter of law. 

Petitioners allege in Issue 2 and Issue 3 that, because an air permit applicant must provide 

"all information necessary to perform any analysis or make any determination required," 40 

C.F.R. § 51.166(n)(l), that it was "necessary" for DAQ to review information about potential 

additional quarry areas that Carolinas Cement did not own and that are excluded from the air 

permit. See Pet'rs' Preh'g Statement at 19-22 (R.III.b. 365-68). For example, Issue 3 alleges 

that it was "necessary" for DAQ to review hypothetical fugitive dust emissions sources at other 

potential quarries that are not included in the permit application and are specifically excluded by 

the air permit. See id. at 21-22 (R.III.b. 367-68). On the contrary, because the air permit is 

expressly and specifically limited to the Quarry, information regarding other quarry areas is 

irrelevant and certainly not "necessary" within the meaning of 40 C.F.R. § 51.166(n)(l). 

Accordingly, Petitioners' Issue 2 and Issue 3 fail to state cognizable claims and were properly 

dismissed by the ALJ. 

Additionally, by insisting that DAQ evaluate potential quarry areas that are not included 

anywhere in the air permit application, Petitioners seek improperly to redefine the emissions 
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sources and the basic design of the Carolinas Cement project. However, the Clean Air Act 

contemplates that for this type of air quality permit, "the permit applicant defines the proposed 

facility's purpose or basic design in its application." See In re Prairie State Generating Co., 13 

E.A.D. 1, 18 (EAB 2006) (emphasis added). 4 Indeed, "Congress intended the permit applicant 

to have the prerogative to define certain aspects of the proposed facility that may not be 

redesigned." Id. at 17 (emphasis added). In this case, Carolinas Cement is the permit applicant, 

and Carolinas Cement has defined the facility as the cement plant and the Quarry. No other 

potential quarry areas or sources of raw materials are set forth in the application, and the air 

permit is explicitly limited to the Quarry as defined in the application. DAQ's consideration of 

an enlarged quarry area that is not defined in the application would amount to a redefinition of 

the scope of the proposed facility and would run directly counter to a basic principle of air 

quality permitting. Accordingly, DAQ was correct not to consider quarry areas beyond the 

Quarry as set forth in the permit application. 

3. Issue 4 Was Properly Dismissed Because Public Notice Is Not Required 
For Emissions Sources That Are Not Included In the Application or the 
Air Permit. 

The Petitioners' final quarry claim (Issue 4) incorrectly alleged that DAQ erred when it 

did not include information regarding hypothetical or potential additional quarry areas in its 

public notice of the draft permit. See Pet'rs' Preh'g Statement at 21-22 (R.III.b. 367-68), Pet'rs' 

Br. in Support of Exceptions at 27. This claim also fails as a matter of law because (1) DAQ 

provided public notice of precisely the facility that was proposed including the Quarry, and (2) 

Petitioners themselves commented on this issue during the public comment period. 

4 A copy of the Prairie State case may be found in the Record at R.IV.e. Ex. D 977. The cited language 
appears on pages 990-91 of the Record. 
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Petitioners correctly cite the air permitting regulation regarding public notice, 15A 

NCAC 2Q.0306(a), which requires that DAQ "provide for public notice for comments with an 

opportunity for the public to request a public hearing on draft permits" for "sources" subject to 

permitting requirements. See 15A NCAC 2Q.0306(a)(2). It is undisputed that DAQ provided 

public notice of the text of the draft air permit and gave the public ample time to provide public 

comments in writing and during a series of public hearings. The plain language of the public 

notice regulation does not require notice of hypothetical air emissions sources or potential future 

air emissions sources that do not appear in the permit application or draft air permit. 

Accordingly, Petitioners have no valid claim that DAQ violated the public notice requirements. 

Additionally, Petitioners cannot claim to have suffered any harm as a result of DAQ's 

alleged failure to provide public notice of the potential additional quarry areas because 

Petitioners themselves provided extensive public comment on this issue. Petitioners concede this 

point. See Pet'rs' Preh'g Statement at 20 (R.III.b. 366). In fact, Petitioners exhaustively briefed 

this very issue with five (5) single-spaced pages of discussion during the public comment period. 

See Petitioners' Comments on the Draft PSD Permit at 3-7 (R.IV.h. Ex. 15 3407-11). 

Accordingly, the ALJ's dismissal of Issue 4 should be adopted by the Commission. 

4. Petitioners' Factual Allegations Fail to State Valid Claims Even When 
Assumed to Be True. 

Petitioners argue that simply because they characterize the Quarry described in Carolinas 

Cement's air permit application as "inaccurate" or "the wrong" quarry plan, Pet'rs' Br. in 

Support of Exceptions at 26-28, the Quarry Claims cannot be dismissed. Petitioners' primary 

allegation- repeated over and over again- is that the Quarry included in Carolinas Cement's 

permit application and specifically described and limited in the air permit "is not the quarry that 

[Carolinas Cement] intends to build." !d. at 27; see id. at 23, 26. What Carolinas Cement 
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"intends to build" someday is irrelevant to this case. Potential future quarry areas, potential 

expansion areas, other sources of raw materials, and other hypotheticals and speculations are not 

legally relevant to this case. The only quarry area relevant to this case is the quarry area that is 

specifically authorized by the air permit, namely the Quarry that was described in the permit 

application and set forth in the air permit itself. Carolinas Cement cannot expand quarry areas, 

use new or different quarry areas, or obtain raw materials from other quarry areas under the 

terms of the air permit. Petitioners' only real allegation is that Carolinas Cement might someday 

wish to expand the quarry areas. If that allegation is taken as true, and Carolinas Cement 

someday wants to expand the quarry area for the cement plant beyond the boundaries of the 

Quarry, it will have to submit an application to DAQ for a significant permit modification at that 

time. Petitioners' allegation does not state a claim even if it is true. All of the Quarry Claims 

(Issues 1 through 4) fail because, even if Petitioners' allegations are completely true, they do not 

change the emissions that would result from the Quarry authorized by the Air Permit and thus do 

not amount to DAQ error subject to remedy in a contested case. Dismissal of the Quarry Claims 

should be adopted by the Commission. 

C. The Quarry Claims (Issues 1 through 4) Were Properly Dismissed Because the 
Petitioners' Allegations Fail to Establish Subject Matter Jurisdiction Over Such 
Claims 

With regard to Issues 1 through 4, Petitioners have utterly failed to "state facts tending to 

establish that [DAQ]" has "substantially prejudiced the [Petitioners'] rights" as required by N.C. 

Gen. Stat. § 150B-23(a). As such, the Administrative Procedure Act does not confer subject 

matter jurisdiction over these claims, and such claims were properly dismissed. 

Petitioners' alleged harms relate to construction or operation of the cement plant and the 

Quarry. By contrast, Issues 1 through 4 are all based on potential air emissions sources and the 
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use of raw materials from quarry areas that are not in the air permit application and are expressly 

excluded from the air permit. Petitioners cannot conceivably be harmed by DAQ's issuance of 

the air permit based on allegations of hypothetical and speculative air emissions associated with 

potential future quarry areas that are that are explicitly prohibited by the air permit. Thus, 

Petitioners' Issues 1 through 4 include no statement of facts tending to establish that Petitioners 

have been harmed in any way by any action of DAQ, and such claims were properly dismissed 

for lack of subject matter jurisdiction. See Aldridge v. NC. Dep't of Env't & Natural Res., 98 

EHR 0665, 13 N.C. Reg. 617, 1998 NC Env. Lexis 18 (N.C. Office of Admin. Hearings Sept. 1, 

1998). As such, the Commission should adopt the ALJ's decision dismissing Issues 1 through 4 

for lack of subject matter jurisdiction. 

CONCLUSION 

For the reasons outlined above, Petitioners failed to state any valid claims related to the 

quarry issues (Issue 1 through Issue 4 of Petitioners' Prehearing Statement) and failed to produce 

evidence to prove substantial prejudice to their rights. Accordingly, there is no issue of material 

fact on the issue of substantial prejudice, and DAQ and Carolinas Cement are entitled to 

judgment as a matter of law on Petitioners' remaining claims. Therefore, the Commission 

should adopt the Dismissal Order and the Summary Judgment Order as the Final Decision of the 

Commission. 

[signature page follows] 
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