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***************************************************** 

DEFENDANTS’ RESPONSE TO PLAINTIFFS’ 

MOTION FOR EXPEDITED SCHEDULE ON REMAND 

***************************************************** 

 

The United States Supreme Court’s recent procedural action in these cases 

does not justify the schedule proposed by plaintiffs.  While defendants agree that 

this Court’s further consideration of this case should proceed reasonably 

expeditiously, plaintiffs’ motion suggests a schedule that might apply if the United 

States Supreme Court had reversed this Court’s judgment on the merits and 
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remanded for further proceedings not inconsistent with its opinion.  The United 

States Supreme Court took no such action and the schedule on remand should 

reflect that reality.  This Court should set a reasonable timetable for further 

briefing and oral argument.  In setting such a timetable, defendants request that this 

Court take into account scheduling conflicts that impact counsel for all the parties 

as more fully explained below. 

1. The United States Supreme Court’s order of April 20, 2014 does 

nothing more than direct this Court to give “further” 

consideration to its judgment in light of a recent redistricting case 

decided by the United States Supreme Court. 

Plaintiffs’ Motion for Expedited Schedule on Remand reads as though the 

United States Supreme Court has ruled on the merits of this case.  This is not 

correct.  Plaintiffs mischaracterize that order in asserting that it remanded these 

cases to this Court for “reconsideration consistent with the 25 March 2015 

decision” in Alabama Legislature Black Caucus v. Alabama, 575 U.S. ___ (2015).  

(Motion at 1)  That is also not correct.  Instead, the Court simply directed this 

Court to give its judgment “further consideration” in light of Alabama.    

Following a decision in an important area of the law, it is typical for the 

United States Supreme Court to remand for further consideration cases with 

potentially similar issues.  For example, in Equality Foundation of Greater 

Cincinnati, Inc. v. City of Cincinnati, the issue was the constitutionality of a city 

charter amendment that prohibited the city from giving preferential treatment 
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based on sexual orientation.  The Sixth Circuit held the charter was constitutional 

and vacated the injunction entered by the district court.  54 F.3d 261 (6th Cir. 

1995).  The United States Supreme Court subsequently vacated and remanded in 

light of its decision in Romer v. Evans, 517 U.S. 620 (1996).  116 S. Ct. 2519 

(1996).   The Sixth Circuit then held the charter constitutional even in light of 

Romer, see 128 F.3d 289 (6th Cir. 1997), and the Supreme Court denied a petition 

for certiorari.  525 U.S. 943 (1998).  Nothing in the Supreme Court’s order here 

can be interpreted as preventing this Court from once again sustaining the 

challenged legislative and congressional districts after this Court considers whether 

the decision in Alabama applies to this case in any respect. 

2. The parties should be given the opportunity to fully brief the 

application of Alabama to this Court’s judgment before the Court 

decides whether a remand to the trial court is warranted or the 

extent of any remand. 

Defendants believe that when the impact of Alabama is fully briefed, it will 

be clear that Alabama is easily distinguished from the facts of these cases.  In 

Alabama, the state relied almost exclusively on Section 5 of the Voting Rights Act 

(“VRA”) and a narrow concept of one person one vote as the defense to its 

districts.  Other than “mechanical racial targets” arbitrarily set by the state under 

Section 5, Alabama did not follow a state constitutional formula in drawing 

legislative districts similar to the “Whole County Provisions” (“WCP”).   

Stephenson v. Bartlett, 355 N.C. 354, 562 S.E.2d 377 (2002) (“Stephenson I”); 
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Stephenson v. Bartlett, 357 N.C. 301, 582 S.E.2d 247 (2003) (Stephenson II); 

Pender Cnty. v. Bartlett, 361 N.C. 491, 649 S.E.2d 364 (2007), aff’d sub. nom 

Bartlett v. Strickland, 556 U.S. 1 (2009).    Nor did the Alabama legislature make 

any attempt to develop a record that would sustain review under the United States 

Supreme Court’s “strong basis in evidence” standard for districts predominantly 

based upon race. Shaw v. Hunt, 517 U.S. 899, 909-910 (1996) (Shaw II). 

North Carolina adopted a completely different legal basis for its districts.  

For example, the county groupings used by North Carolina to create legislative 

districts comply with the WCP.  Dickson v. Rucho, 367 N.C. 542, 571-73, 766 

S.E.2d 238, 258-59 (2014).  Moreover, unlike Alabama, the North Carolina 

General Assembly conducted detailed analyses of racially polarized voting across 

the state.  The State also relied on racial polarization data supplied by counsel for 

plaintiffs during the redistricting process.  Using that data, along with historical 

information, testimony provided during public hearings, and alternative proposed 

redistricting plans, the General Assembly adopted a policy of complying with both 

state and federal law: that is, the State followed the WCP formula to draw a VRA 

district where it was reasonably necessary to preclude a successful lawsuit for vote 

dilution under Section 2 of the Voting Rights Act.  In so doing, the General 

Assembly ensured that VRA districts complied with the WCP to the “maximum 

extent practical,” Stephenson I, 355 N.C. at 383, 562 S.E.2d at 397, while also 
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following the directive from the United States Supreme Court in Bartlett v. 

Strickland, 556 U.S. 1 (2009) that any such district must be at least 50% plus one.  

The General Assembly did not adopt any “mechanical racial target” -  it simply 

applied the population percentage the United States Supreme Court itself set in 

Strickland for remedial districts under Section 2. 

Moreover, Alabama has no application to six of the districts challenged by 

plaintiffs (Senate Districts 31 and 32, House Districts 51 and 54 and Congressional 

Districts 4 and 12).  Defendants defended these districts on the ground that factors 

other than race were the predominant reasons for these districts and that the 

guiding legal principles were governed by the Supreme Court’s decision in Easley 

v. Cromartie, 532 U.S. 234 (2001) (“Cromartie II”).  The trial court agreed and 

made extensive and specific factual findings to support its legal conclusion that 

race was not the predominant motive for these districts.  Nothing in Alabama 

modified or displaced the legal principles established in Cromartie II. There is no 

reason why these districts cannot be affirmed by this Court without the need for 

any further action other than “further consideration” of Alabama to those districts.
1
 

For the remaining challenged districts, the trial court ruled that race was the 

predominant motive for each district but that each district also satisfied the 

                                           
1
 Plaintiffs did not petition for certiorari for review of this Court’s original ruling 

affirming the constitutionality of the Fourth Congressional district.  The 

constitutionality of that district is therefore no longer before this Court. 
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standards established in Shaw II and Strickland.
2
  More specifically, the trial court 

below made extensive factual findings showing a strong basis in evidence that each 

district was reasonably necessary to protect the State from claims for vote dilution 

under the United States Constitution and Section 2 of the VRA and that each 

district was narrowly tailored.  Shaw II, supra. 

In contrast, in Alabama, the federal three-judge court based its decision 

solely on its conclusion that race was not the predominant motive for the 

challenged Alabama districts.  Nowhere in the Alabama trial court’s opinion did 

that court make inquiry into whether the districts were supported by a strong basis 

in evidence.  Thus, the Supreme Court’s decision in Alabama does not change the 

jurisprudence on issues governed by Shaw II.  Nor does the remand order by the 

Supreme Court in this case indicate in any respect that either the trial court or this 

Court erred in finding that the districts challenged here are supported by a strong 

basis in evidence and narrowly tailored.  Nothing in the Alabama decision can be 

construed as requiring the reversal of this Court’s original findings that the 

remaining challenged districts satisfy the requirements of Shaw II. 

                                           
2
 The Superior Court erred in finding race was the predominant motive for these 

districts, but the error was harmless given that the districts were supported by a 

strong basis in evidence.  Dickson, 367 N.C. at 552-54, 766 S.E.2d at 246-48. 
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For these and other reasons regarding the proper application of Alabama to 

the instant case, this Court should order full briefing and oral argument solely on 

the issue of the applicability of Alabama to this Court’s December 2014 judgment.   

3. Defendants respectfully request that the briefing and argument 

schedule for this case take into consideration scheduling in similar 

pending litigation in which all counsel in this case are involved. 

Counsel for both plaintiffs and defendants are actively involved in multiple 

state and federal cases challenging multiple provisions of S.L. 2013-381, which 

made changes to the laws governing elections in this State.  The federal cases are 

captioned as League of Women Voters of North Carolina, et al. v. The State of 

North Carolina, et al., 1:13 CV 660, North Carolina State Conference of the 

NAACP, et al. v. Patrick Lloyd McCrory, et al., 1:13 CV 658, and United States of 

America v. The State of North Carolina, et al., 1:13 CV 861 (“federal election 

litigation”), and the state action is captioned as Currie, et al. v. North Carolina, et 

al., 13 CVS 1419 (“state election litigation”).   

The federal election litigation is scheduled to be tried starting on a date 

between 6 July 2015 and 13 July 2015.  That trial may last from two to four weeks.  

The state election litigation is scheduled to be tried starting on 24 August 2015 and 

that trial may last up to two weeks.  In addition, dispositive motions are scheduled 

to be heard in the state election litigation on 19 June 2015. 



 - 8 - 

 

Defendants respectfully request that these scheduling issues be taken into 

account when this Court is setting a schedule for the further consideration of these 

cases, and that the parties be given a minimum of thirty days from the date of this 

Court’s scheduling order to file opening briefs and a minimum of thirty days after 

receipt of opposing briefs to file replies. 

Respectfully submitted this the 27
th

 day of April, 2015. 

OGLETREE, DEAKINS, NASH, 

SMOAK & STEWART, P.C. 

 

Electronically submitted 

 

/s/ Thomas A. Farr 

Thomas A. Farr 

N.C. State Bar No. 10871 

Telephone:  (919) 787-9700 

thomas.farr@ogletreedeakins.com 

4208 Six Forks Road, Suite 1100 

Raleigh, North Carolina 27609 

 

N.C. R. App. P. 33(b) Certification: I certify 

that all of the attorneys listed below have 

authorized me to list their names on this 

document as if they had personally signed it. 

 

/s/Phillip J. Strach  

Phillip J. Strach 

N.C. State Bar No. 29456 

Telephone:  (919) 787-9700 

phil.strach@ogletreedeakins.com 

4208 Six Forks Road, Suite 1100 

Raleigh, North Carolina 27609 

Counsel for the Legislative Defendants 
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ROY COOPER 

ATTORNEY GENERAL 

 

/s/Alexander McC. Peters 

Alexander McC. Peters 

Special Deputy Attorney General 

N.C. State Bar No. 13654 

apeters@ncdoj.gov 

 

N.C. Department of Justice 

P.O. Box 629 

Raleigh, NC  27602 

Telephone: (919) 716-6900 

Facsimile: (919) 716-6763 

Counsel for All Defendants 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that the foregoing document has been 

served this day by depositing a copy thereof in a depository under the exclusive 

care and custody of the United States Postal Service in a first-class postage-prepaid 

envelope properly addressed to the following:   

Edwin M. Speas, Jr. 

John W. O’Hale 

Caroline P. Mackie 

Poyner Spruill LLP 

P. O. Box 1801 

Raleigh, NC 27602-1801 

Counsel for Dickson Plaintiffs-

Appellants 

 

Terry Smith 

DePaul College of Law 

25 E. Jackson Blvd. 

Chicago, IL 60604 

Phone: (312) 362-5760 

 

Anita S. Earls 

Clare Barnett 

Allison Riggs 

Southern Coalition for Social Justice 

1415 Highway 54, Suite 101 

Durham, NC 27707 

Counsel for NAACP Plaintiffs-

Appellants 

 

Paul M. Smith 

Jessica Ring Amunson 

Leah J. Tulin 

Michelle R. Singer 

Jenner & Block LLP 

1099 New York Avenue N.W. 

Suite 900 

Washington, DC  20001 

 

Adam Stein 

Tin Fulton Walker & Owen, PLLC 

312 West Franklin Street 

Chapel Hill, NC 27516 

astein@tinfulton.com 

Counsel for NAACP Plaintiffs-

Appellants 

Mark Anderson Finkelstein 

Matthew Nis Leerberg 

Smith Moore Leatherwood LLP 

434 Fayetteville Street, Suite 2800 

Post Office Box 27525 

Raleigh, NC  27611 

Attorneys for Amici Curiae 

Election Law Professors 
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Geraldine Sumter 

Ferguson, Chambers & Sumter, P.A. 

741 Kenilworth Avenue, Suite 300 

Charlotte, NC  27204 

Counsel for Amicus Curiae 

NC Legislative Black Caucus 

 

H. Jefferson Powell 

Duke University School of Law 

210 Science Drive 

Box 90360 

Durham, NC  27708-0360 

Counsel for Amicus Curiae 

Four Law Professors 

 

John A. Bussian 

The Bussian Law Firm 

Suite 1600 

150 Fayetteville Street Mall 

Raleigh, NC  27601 

Counsel for Amicus – NC Press 

Association, Inc., et al. 

 

Mark J. Prak 

Charles E. Coble 

Dorrian H. Horsey 

Brooks, Pierce, McLendon 

Humphrey & Leonard, LLP 

P.O. Box 1800 

Raleigh, NC  27602 

Counsel for Amicus – N.C. 

Association of Broadcasters, Inc. 

 

Hugh Stevens 

Stevens Martin Vaughn & Tadych, 

PLLC 

1101 Haynes Street, Suite 100 

Raleigh, NC  27604 

Counsel for Amicus – N.C. Open 

Government Coalition, Inc. 

 

Kareem Crayton 

UNC School of Law 

160 Ridge Road 

Chapel Hill, NC  27599 

Counsel for Amicus – N.C. Legislative 

Black Caucus 

Victor Goode 

NAACP 

4805 Mount Hope Drive 

Baltimore, MD  21215 

Counsel for Plaintiff-Appellant – 

North Carolina State Conference of 

Branches of The NAACP 

 

 

This the 27
th
 day of April 2015. 

 

By:  /s/ Thomas A. Farr   

 Thomas A. Farr 
 
 

21050378.1 


