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STATE OF NORTH CAROLINA                      IN THE GENERAL COURT OF JUSTICE 
       SUPERIOR COURT DIVISION 

COUNTY OF CHATHAM                     16 CVS ______ 
_____________________________________________________________________ 
 
ENVIRONMENTALEE, CHATHAM CITIZENS  ) 
AGAINST COAL ASH DUMP, AND BLUE ) 
RIDGE ENVIRONMENTAL DEFENSE   ) 
LEAGUE, INC.     ) 
  Petitioners,     )    
    v.      )         
       )  
N.C. DEPARTMENT OF ENVIRONMENT  )                     PETITION FOR  
AND NATURAL RESOURCES, DIVISION  )                 JUDICIAL REVIEW 
OF WASTE MANAGEMENT, AND DIVISION )      
OF ENERGY, MINERAL AND LAND   ) 
RESOURCES.       ) 
  Respondents,   ) 
       ) 
 and       ) 
       ) 
GREEN MEADOW, LLC AND CHARAH, INC.  ) 
  Respondent-Intervenors.  )               
_____________________________________________________________________ 
 
 
 
              
PURSUANT TO G.S. 150B-43, now comes the Petitioners, EnvironmentaLEE, Chatham 

Citizens Against Coal Ash Dump, and the Blue Ridge Environmental Defense League, Inc., 

(“BREDL”) seeking judicial review of the Final Decision, filed on May 5, 2016, and amended 

on May 6, 2016, by the Honorable Melissa Owens Lassiter, Administrative Law Judge (“ALJ”), 

in Docket No. 15 EHR 04772 in the N.C. Office of Administrative Hearings. The Final Decision 

was received by counsel for Petitioners on May 10, 2016.  

 1.  The Final Decision granted the Respondents’ and Respondent-Intervenors’ Motion 

for Involuntary Dismissal pursuant to Rule 41(b). In doing so, the ALJ upheld the following 

permits issued by the Respondent State agencies:  
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 a. Permit No. 1910-STRUCT-2015, Solid Waste Management Facility Structural 

Fill, Mine Reclamation, Brickhaven No. 2 Mine (Chatham County) by N.C. Department 

of Environment and Natural Resources (“DENR”),1 Division of Waste Management to 

Green Meadow, LLC and Charah, Inc. 

 b. Permit No. 5306-STRUCT-2015, Solid Waste Management Facility Structural 

Fill, Mine Reclamation, Colon Mine (Lee County) by DENR, Division of Waste 

Management to Green Meadow, LLC and Charah, Inc. 

 c. Permit No. 19-25, Operation of Mining Activity, Brickhaven No. 2 Mine, 

(Chatham County) by DENR, Division of Energy, Mineral and Land Resources to Green 

Meadow, LLC. 

 d. Permit No. 53-05, Operation of Mining Activity, Colon Mine (Lee County) by 

DENR, Division of Energy, Mineral and Land Resources to Green Meadow, LLC. 

 2. The permits sub judice allow the permitees (designated as Respondent-

Intervenors in the contested case hearing and herein) to construct and operate coal ash 

disposal facilities at the Colon Mine site in Lee County and the Brickhaven Mine site in 

Chatham County. The proposed coal ash disposal facilities are characterized in the 

applications and permits as “structural fill for mine reclamation.” The plan is to dispose 

of coal ash from Duke Energy coal ash landfills adjacent to its coal-fired electric plants. 

Charah, Inc., a company managing coal combustion products for utilities, has created a 

limited liability corporation, Green Meadow LLC, as the North Carolina contractor for 

removing coal ash from the existing landfills, transporting it to the Brickhaven slate and 

clay mine in Chatham County and the Colon slate and clay mine in Lee County. 

                                            
1  NC DENR has subsequently been renamed the NC Department of Environmental Quality (“DEQ”).  
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 3.  Petitioners are persons aggrieved by the final decision in a contested case, 

and have exhausted all administrative remedies made available to them by statute or 

agency rule, and are therefore entitled to judicial review. 

 4. The Petitioner, BREDL, is a public interest citizen organization, incorporated 

under North Carolina law, providing support to local community efforts opposing 

unwanted and harmful development. It has member chapters in more than 35 North 

Carolina communities and individual members across North Carolina and several 

surrounding states. Members of the BREDL chapters are also members of BREDL. Its 

address is Post Office Box 88, Glendale Springs, North Carolina 28629. 

 3. The Petitioner, EnvironmentaLEE, is an incorporated association registered 

with Lee County pursuant to G.S. 66-68. It has at least 15 member families and many 

other supporters. It is a chapter of BREDL and has as its address c/o Deborah Hall, 

Vice Co-Chair, 957 Cumnock Road, Sanford, North Carolina 27330.  

 4. The Petitioner, Chatham Citizens Against Coal Ash Dump, is an incorporated 

association registered with Chatham County pursuant to G.S. 66-68. It has more than 

100 members and many other supporters. It is a chapter of BREDL and has as its 

address c/o Judy Hogan, Chair, Post Office Box 253, Moncure, North Carolina 27559.  

 5.  The Petitioners are community-based membership groups and bring this 

petition on behalf of their membership, and at the request of their members. Members of 

the Petitioner EnvironmentaLEE live adjacent to or proximate to the proposed coal ash 

disposal facility at the Colon Mine site in Lee County; members of the Petitioner 

Chatham Citizens Against Coal Ash Dump live adjacent to or proximate to the proposed 

coal ash disposal facility at the Brickhaven Mine site in Chatham County. Many reside 
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along transportation routes for the coal ash from other Duke Energy coal plants across 

North Carolina. Members of the petitioners have attended numerous hearings and 

public meetings on issues related to the two proposed coal ash disposal facilities and 

provided comments on the permits that are the subject of this consolidated contested 

case hearing. 

 6. The actions allowed by the permits would have a significant and adverse 

impact on the health and well-being of the members of the Petitioners, and on their 

families, the use and enjoyment of their property, the value of their property and other 

economic interests. 

 7. Petitioners filed a petition for a contested case hearing on July 6, 2015,        

raising seven specific allegations protesting the State agencies’ issuance of the permits. 

The Respondents filed a motion for summary judgment on November 9, 2015, and 

Petitioners filed a response on November 19, 2015. On the day of the evidentiary 

hearing, the ALJ ruled on the motions, granting several and dismissing the allegations.  

An evidentiary hearing was then held on December 7 and 8, 2015. After Petitioners 

rested their case, the opposing parties declined to proffer any witnesses and converted 

their Motion for Summary Judgment on the remaining allegations to a Motion for 

Involuntary Dismissal. The ALJ issued the Final Decision on May 5, 2016, and amended 

it slightly on May 6, 2016.  
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EXCEPTION 1. 

 The ALJ in the Final Decision improperly upheld the permits for the coal ash 

disposal facilities sub judice and erroneously granted the opposing parties’ Motion for 

Involuntary Dismissal. FINDINGS and CONCLUSIONS, passim. 

 The issuance of the Final Decision has therefore prejudiced the substantial rights 

of Petitioners because it is in excess of the statutory authority or jurisdiction of the 

agency or administrative law judge; made upon unlawful procedure; affected by other 

error of law; unsupported by substantial evidence admissible under G.S. 150B-29(a), 

150B-30, or 150B-31 in view of the entire record as submitted; and arbitrary, capricious, 

or an abuse of discretion.  

 

EXCEPTION 2. 

 The ALJ erred in the Final Decision by finding and concluding the proposed coal 

ash disposal facilities were mine reclamation projects rather than solid waste landfills. 

FINDINGS 4- 16, 25, 28, 29, 38, 39, 58, 61 and 62; CONCLUSION 11.  

 At the evidentiary hearing, Petitioners proved the proposed coal ash disposal 

sites are solid waste landfills, rather than mine reclamation projects, and should be 

regulated as such. The Final Decision supports the position of the Respondent state 

agencies who conflated the mining permit for reclamation with the solid waste permit for 

coal ash use as structural fill, creating a hybrid regulatory scheme in order to expedite 

the permitting process. The proposed coal ash disposal facilities sub judice in Lee and 

Chatham Counties should be regulated as solid waste landfills rather than mine 

reclamation sites.  
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 There is a significant difference in the regulation of a coal ash landfills and the 

use of coal ash as structural fill. A coal ash landfill is regulated under the 15A NCAC 

13B .0500 rules with siting, design and operational requirements and requires a permit 

to construct and permit to operate. A structural fill is regulated under the 15A NCAC 13B 

.1700 rules, far less stringent than the solid waste rules. 

 The Coal Act Management Act, NC Session Law 2014-122, changed previous 

requirements in the Solid Waste Act, G.S. 130A-291 et seq., and allows coal ash to be 

used as fill for mine reclamation. However both of the sites sub judice will need 

extensive amounts of slate and clay removed before the coal ash can be placed on site. 

Several of the landfill cells will be excavated on land that has never been mined. 

Contrary to findings in the Final Decision, nothing can be built on top of the finished 

"reclamation" sites. The need to keep liners intact and projected height above grade 

would make these areas unsuitable for any future development. 

   

EXCEPTION 3. 

 The ALJ erred in giving undue deference to the unsupported positions of the staff 

of the Respondent state agencies. FINDINGS 26 – 29, 36 – 44, 51, 52, 58, 61 and 62; 

CONCLUSIONS 9 – 11, 15 and 26. 

 The ALJ concluded the Petitioners failed to prove the State agency witness “(1) 

failed to discharge their duties in good faith, or (2) failed to exercise their power in 

accord with the spirit and purpose of the law they were delegated to enforce.” By 

concluding this, the ALJ unduly expanded the standard of “due regard to the 

demonstrated knowledge and expertise of the agency with respect to facts and 
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inferences within the specialized knowledge” pursuant to G.S. 150B-34(a), to everything 

said by the agency staff. This deference went far beyond facts the agency compiled in 

its review of the application, and included conclusions of law. The Respondent State 

agencies’ interpretation of the rules on which they based their decisions was faulty, 

illogical and unreasonable. At a minimum the agency staff are required to demonstrate 

they have specialized knowledge or some expertise in the area, which in this case, they 

did not.  

 

EXCEPTION 4. 

 The ALJ erred in misrepresenting the testimony and qualification of Petitioners’ 

witness, Mr. Kovasckitz, and made no conclusions of law regarding his expert opinion. 

FINDINGS 39, 51, 69 – 71. 

 In the evidentiary hearing, Mr. Kovasckitz testified under subpoena for the 

Petitioners in his position as Director of the Strategic Services Division for Lee County. 

His testimony reflected a similar presentation he had given the Lee County Board of 

Commissioners on whether the proposed coal ash disposal facility in Lee County was 

on a site that had previously been mined. Based on a historic series of aerial 

photographs showing past mining on the site, he concluded much of the area proposed 

for the coal ash disposal had never been mined. This expert opinion was 

uncontradicted. 

 Mr. Kovasckitz further testified about the volume of the coal ash to be transported 

to the site, and concluded it would far exceed the Mining Act limitations on reclaiming 
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the site to the contour and elevations before mining began, contrary to the position of 

the State agency staff as reflected in the Final Decision. 

 Additionally, the ALJ erroneously found Mr. Kovasckitz’s testimony had not been 

submitted to the State agencies for their review of the permit applications. Testimony by 

State agency staff and the record will reflect Petitioners had submitted Mr. Kovasckitz’s 

presentation as part of their comments on the permits submitted to the agencies during 

the public comment period.  

 

THEREFORE, the Petitioners pray that the Court 

 1.  Reverse the Final Decision;   

 2.  Find the four permits were issued improperly; and  

 3. Grant any other relief that is just and reasonable.   

 

This is the 1st day of June 2016. 
 
 
 
 
 

________________________________ 
John D. Runkle 
Attorney at Law 
Counsel for the Petitioners 
2121 Damascus Church Road 
Chapel Hill, North Carolina 27516 
 telephone:  919-942-0600  
 email: jrunkle@pricecreek.com 
NC Bar Number:  10503  



9 

 

CERTIFICATE OF SERVICE 
 
I hereby certify that copies of this PETITION FOR JUDICIAL REVIEW were served by 
hand delivery or by deposit in the U.S. Mail, certified mail return requested, on the 
following: 
 
 Sam M. Hayes 

General Counsel & Service Agent 
N.C. Department of Environmental Quality  
1601 Mail Service Center 
Raleigh, NC 27699-1601 
 
Charles Price 
Green Meadow LLC 
Charah Inc. 
12601 Plantside Drive 
Louisville, KY 40299 
 

And pursuant to the Final Decision, by deposit in the U.S. Mail, postage prepaid: 
 
The Honorable Melissa Owens Lassiter 
Administrative Law Judge  
NC Office of Administrative Hearings 
6714 Mail Service Center 
Raleigh, NC 27699-6700 

 
And to the counsel for the parties in the contested case proceeding by email and 
deposit in the U.S. Mail, postage prepaid: 
 
 Teresa L. Townsend 

Assistant Attorney General 
NC Department of Justice 
Environmental Protection Division  
9001 Mail Service Center 
Raleigh, NC 27699-9001 
 
Peter J. McGrath Jr. 
Moore & Van Allen PLLC 
Bank of America Corporate Center 
100 North Tryon Street, Floor 47 
Charlotte, NC 28202-4003 

 
This is the 1st day of June 2016.   
 
       ______________________ 
       Attorney at Law 


