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PLAINTIFFS MOTION FOE STAY
PENDING APPEAL

Plaintiff Roy A. Cooper, III, in his official capacity as Governor of the State of

North Carolina, pursuant to North Carolina Rule of Civil Procedure 62, North

Carolina Rules of Appellate Procedure 8(a) and 23(c), and N.C. Gen. Stat. § 1-500,

moves the Court to stay the effectiveness of Sections 38 and 39 of Session Law 2016-

126 ("the Advice and Consent Amendment") during the pendency of Plaintiffs appeal.

In support of this Motion, Plaintiff shows:

1. On 17 March 2017, this Court entered its final judgment: (a) upholding

the Governor's claims and granting a permanent injunction restraining Sections 1 to

19 of Session Law 2016-125 ("the Board of Elections Amendments ) and those

portions of Sections 7 and 8 of Session Law 2016-126 codified at N.C. Gen. Stat. §



126-5(d)(2c) ("the Exempt Positions Amendments") from taking effect; and (b)

denying a permanent injunction restraining the effectiveness of Sections 38 and 39

of Session Law 2016-126 ("the Advice and Consent Amendment").

2. On 20 IVtarch 2017, Plaintiff duly noticed his appeal from that portion of

the final judgment denying and dismissing his claims regarding the Advice and

Consent Amendment.

3. N.C. Gen. Stat. § 1-500 provides that a trial court may, in its discretion,

issue an injunction even if it denies Plaintiffs claims on the merits when an

"injunction is the principal relief sought by the plaintiff and it appears that "denying

said injunction will enable the defendant to consummate the threatened act, sought

to be enjoined, before such appeal can be heard, so that the plaintiff will thereby be

deprived of the benefits of any judgment of the appellate division, reversing the

judgment of the lower court. . . ." N.C. Gen. Stat. § 1-500.

4. Section 1-500 has previously been used in just that circumstance. In GI

Surplus Store, Inc. v. Hunter, a trial court denied a plaintiffs claims of

unconstitutionality, but nevertheless enjoined the challenged act. The Supreme

Court ultimately upheld the injunction as proper but reversed the substantive ruling

of the trial court, finding the challenged act unconstitutional. 257 N.C. 206, 214, 125

S.E.2d 764, 770 (1962).

5. Here, staying the effectiveness of the Advice and Consent Amendment

during the pendency of the Governor's appeal will preserve the ultimate relief that

the Governor seeks. If the Governor is ultimately successful on appeal, he will not
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suffer injury from the Advice and Consent Amendment taking effect before a final

appellate determination of constitutionality can be made.

6. If allowed to continue to have effect, the Advice and Consent

Amendment will require the Governor's chosen department heads to prepare for and

appear at confirmation hearings before Senate committees. The time, effort, and

focus that will be required to prepare for the confirmation hearings set by Defendants

will distract the principal department heads and their staffs from their day-to-day

work carrying out the business of the State and implementing the Governor s policy

priorities.

7. In addition to the burden of the confirmation hearings themselves, the

Governor's chosen department heads will be subject to votes of approval or

disapproval before Senate committees and, eventually, the Senate as a whole.

8. Most critically to both the constitutional issues at stake and to the

continued operation of North Carolina's state government, any vote rejecting the

Governor's choice for a department head would mean that the Governor would have

to locate another individual willing to serve. If the appellate courts ultimately find

the Advice and Consent Amendment unconstitutional, the Governor's original choice

for department head will likely have moved on to another opportunity.

9. If the Advice and Consent Amendment is ultimately held to be

unconstitutional, its implementation during the pendency of the Governor's appeal

would destroy the Governor's constitutional right to appoint his chosen department

heads without legislative interference.
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10. North Carolina's government has functioned for decades without the

Senate exercising the power to veto the Governor's chosen principal department

heads. A stay of the ability of the Senate to hold confirmation hearings and veto a

core executive official during the pendency of the Governor's appeal will not disrupt

a longstanding process. Instead, it will preserve the status quo that existed before

House Bill 17 was enacted on December 19, 2016. <S'ee Session Law 2016-126.

11. The Rules of Appellate Procedure require Plaintiff to first seek relief

from this Court before seeking a stay from the Court of Appeals or the Supreme Court.

12. For the convenience of the Court, a proposed order is attached. Plaintiff

does not intend to submit a brief in support of this Motion and consents to this Court

considering this Motion on the written submissions and without oral argument.

WHEREFORE, Plaintiff Governor Cooper prays that the Court:

a. Enter an order staying the effectiveness of Sections 38 and 39 of Session

Law 2016-126 ("the Advice and Consent Amendment") during the pendency of

Plaintiffs appeal.

b. Specifically, Plaintiff seeks a stay restraining Defendants from holding

confirmation hearings pursuant to the Advice and Consent Amendment during the

pendency of Plaintiffs appeal.

c. In the alternative to (b), Plaintiff seeks a stay, during the pendency of

Plaintiffs appeal, of the effectiveness of the amendments to N.C. Gen. Stat. § 143B-

9, which would cause a negative Senate vote on a principal department head

(commonly referred to as a cabinet secretary) to result in his or her removal. Plaintiff

1072219 -4-



specifically seeks a stay preventing the amended law from empowering the Senate to

remove an individual appointed by the Governor as a principal department head.

d. Grant such other and further relief as the Court deems just and proper.

Respectfully submitted this the 20th day of March, 2017.
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OF COUNSEL:
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CERTIFICATE OF SERVICE

I hereby certify that on this day a copy of the foregoing document was served
on the following parties via e-mail and first-class United States ]VIail:

Noah H. Huffstetler, III

D. Martin Warf

Nelson Mullins Riley & Scarborough LLP

GlenLake One, Suite 200

4140 Parklake Avenue

Raleigh, NC 27612

Grayson G. Kelley
Chief Deputy Attorney General
Post Office Box 629
Raleigh, NO 27602

This the 20th day of March, 2017.

BROOKS, PIERCE, McLENDON,
HUMPHREY & LEONARD, L.L.P.

By:
Eric M. David

1072219 -6-


