STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

COUNTY OF WAKE 17 CVS 5084

ROY A. COOPER, III, in his official
capacity as GOVERNOR OF THE
STATE OF NORTH CAROLINA,

Plaintiff,
DEFENDANTS’
vs. RESPONSE IN OPPOSITION TO
MOTION FOR TEMPORARY
PHILIP E. BERGER, in his official RESTRAINING ORDER

capacity as PRESIDENT PRO
TEMPORE OF THE NORTH
CAROLINA SENATE; TIMOTHY K.
MOORE, in his official capacity as
SPEAKER OF THE NORTH
CAROLINA HOUSE OF
REPRESENTATIVES; and THE STATE
OF NORTH CAROLINA,

Defendants.

COME NOW Defendants Philip E. Berger, in his official capacity as
President Pro Tempore of the North Carolina Senate, and Timothy K. Moore, in his
official capacity as Speaker of the North Carolina House of Representatives
(collectively, “Defendants”), and hereby respond in opposition to Plaintiffs motion
seeking a temporary restraining order that bars Sections 3 through 22 of Session
Law 2017-6 from taking effect.

Because, as a matter of public policy, the General Assembly found “it
beneficial and conducive to consistency to establish one quasi-judicial and
regulatory body with oversight authority for ethics, elections, and lobbying” and

“that bipartisan cooperation with elections administration and ethics enforcement
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lend confidence to citizens in the integrity of their government,” it enacted Session
Law 2017-6 on 25 April 2017. Because Plaintiff has confidence in only his political
party officials and desires to expand partisan control of elections, the very next day,
he filed this suit to enjoin Session Law 2017-6.

FACTUAL BACKGROUND

Session Law 2017-6 repeals Part I of Session Law 2016-125, a prior
legislative vision of the bipartisan merger of the State Board of Elections and the
State Ethics Commission. Part I of Session Law 2016-125 allocated appointments to
the Bipartisan Board equally between the Governor and the legislature. (Mem. Of
Order on Crs-Mot for Sum J, 9 19-21). It created a supermajority vote for most
actions. (Id.) And it transitioned the members of the State Ethics Commission to
the Bipartisan Board from 1 January 2017 to 1 June 2017. (Id.)

This Court concluded these provisions to be unconstitutional, holding that
“[t]he Governor’s inability to appoint a controlling number of members of the New
State Board means that the legislature retains control over that board and can
prevent the Governor from taking action.” (Id. § 22). “Because they reserve too
much control in the legislature—and thus block the Governor from ensuring faithful
execution of the laws—the Court concludes that the Board of Elections
Amendments are unconstitutional.” (Id. g 23).

Session Law 2017-6 reorganizes the State Board of Elections and the State

Ethics Commission into the Bipartisan State Board of Elections and Ethics




Enforcement (the “Bipartisan Board”). It establishes the following elements of
governance and structure of the Bipartisan Board, among others:
e All eight members of the Bipartisan Board are to be appointed by
the Governor, four from the Republican Party and four from the
Democratic Party.! The appointees are to be chosen from lists of six

nominees submitted by the party chairs;

e The Governor has the power to remove all members from the
Bipartisan Board for misfeasance, malfeasance, or nonfeasance;

e Any vacancy occurring on the Bipartisan Board is to be filled by the
Governor with an individual affiliated with the same political party
of the vacating member; and

e A majority of the Bipartisan Board constitutes a quorum for the

transaction of business, and an affirmative vote of at least five
members of the Bipartisan Board (i.e., a simple majority) is
required for the Bipartisan Board to act.

Under Session Law 2017-6, the Governor now has all appointments to the
Bipartisan Board. The General Assembly has none. The supermajority vote is
eliminated. The law takes effect on May 1, 2017, such that the Governor makes his
appointments immediately upon the creation of the Bipartisan Board. The
Governor can remove all eight appointees—even for simply not showing up—which
is removal power similar to what he would have enjoyed under the law as it existed
before he took office. And, the supervision of the Governor over the Bipartisan

Board, to the extent that existed over the State Board of Elections prior to 31

December 2016, is still the same.

! Plaintiff alleges that “Unaffiliated (i.e., independent) voters will have no voice in who is selected to
serve” on the Bipartisan Board. Verified Complaint at § 34(d). The same is true under N.C. Gen.
Stat. § 163-19, pursuant to which the five members of the State Board of Elections are selected from
lists provided by the State party chairs of the two parties with the highest number of registered
affiliated voters (i.e., the Democratic and Republican parties).
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A comparison of key organizational provisions between the State Kthics
Commission, the State Board of Elections, the repealed Session Law 2016-125, and
Session Law 2017-6 is outlined in the chart attached hereto as Exhibit A.

Despite the marked differences between Session Law 2017-6 and Session
Law 2016-125, Plaintiff's Motion for Temporary Restraining Order challenges the
constitutionality of Session Law 2017-6 and seeks to bar Sections 3 through 22 from

taking effect.

ARGUMENT

A Substantive High Burden Makes an Extraordinary Procedural Remedy
Unattainable in These Circumstances.

An interlocutory injunction, such as a temporary restraining order, “is an
extraordinary measure taken by a court to preserve the status quo of the parties
during litigation.” Ridge Cmty. Inv'rs, Inc. v. Berry, 293 N.C. 688, 701, 239 S.E.2d
566, 574 (1977).

[I]t will issue only upon the movant’s showing that: (1) there is a

“likelihood of success on the merits of his case;” and (2) the movant will

likely suffer “irreparable loss unless the injunction is issued[.]” Ridge

Cmty. Investors, Inc. v. Berry, 293 N.C. 688, 701, 239 S.E.2d 566, 574
1977); A.E.P. Indus., Inc., 308 N.C. at 401, 302 S.E.2d at 759.

VisionAIR, Inc. v. James, 167 N.C. App. 504, 508, 606 S.E.2d 359, 362 (2004)
(emphasis in original). The burden is squarely upon Plaintiff to establish his right
to such an interlocutory injunction. See Pruitt v. Williams, 288 N.C. 368, 372, 218
S.E.2d 348, 351 (1975).

In determining whether Plaintiff is likely to succeed on the merits, the Court

must take into account the extraordinarily high burden of proof which Plaintiff
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faces. “An act of the General Assembly is accorded a ‘strong presumption of

constitutionality.” Pender County v. Bartlett, 361 N.C. 491, 497, 649 S.E.2d 364

(2007).

In reviewing legislation, the North Carolina Supreme Court “reviews
acts of the state legislature with great deference; a statute cannot be
declared unconstitutional under the State Constitution unless that
Constitution clearly prohibits the statute.” . . . “[A] statute will not be
declared unconstitutional unless this conclusion is so clear that no
reasonable doubt can arise, or the statute cannot be upheld on any
reasonable ground.”

Crump v. Snead, 134 N.C. App. 353, 355, 517 S.E.2d 384 (1999) (citations omitted).
“When confronted with a challenge to a validly adopted statute, the courts must
assume that the General Assembly acted within its constitutional limits unless the
contrary clearly appears.” Reidy v. Whitehart Ass’n, Inc., 185 N.C. App. 76, 83, 648
S.E.2d 265 (2007) (citations omitted).

It is also important to consider that the present case involves a facial
challenge to an act of the General Assembly. In considering a facial challenge, our

Court of Appeals has opined:

We also note that “[a] facial challenge to a legislative Act is ... the most
difficult challenge to mount successfully.” . . . “The presumption is that
any act passed by the legislature is constitutional, and the court will
not strike it down if [it] can be upheld on any reasonable ground.”

Standley v. Town of Woodfin, 186 N.C. App. 134, 140, 650 S.E.2d 618 (2007). Thus,

our Supreme Court has determined:

An individual challenging the facial constitutionality of a legislative
act “must establish that no set of circumstances exists under which
the [a]ct would be valid.” The fact that a statute “might operate
unconstitutionally under some conceivable set of circumstances is
insufficient to render it wholly invalid.”
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State v. Bryant, 3569 N.C. 554, 564, 614 S.E.2d 479 (2005) (citations omitted)
(emphasis added).

Plaintiff cannot show that no set of circumstances exists under which Session
Law 2017-6 would be valid. Thus, there is no substantial likelihood that Plaintiff

will prevail on the merits.

The General Assembly Takes No Control Over the Execution of Laws
Beyond Enactment of the Law.

Plaintiff again? relies on State v. Berger, 368 N.C. 633, 781 S.E.2d 248 (2016),
to challenge the constitutionality of Session Law 2017-6. Specifically, Plaintiff cites
State v. Berger for the proposition that the degree of control the Governor has over
an executive body depends on his ability to appoint members of the body, to
supervise their day-to-day activities, and to remove them from office.? (Verified
Complaint at  47). According to the court in State v. Berger, which examined
statutes that allowed the General Assembly to appoint (and remove) more members

to various boards than the Governor, the court held that “[t]he separation of powers

2 Plaintiff relied on State v. Berger in challenging the Bipartisan Board established by Session Law
2016-125, which has been repealed and replaced by Session Law 2017-6.

3 State v. Berger was limited to the statutory schemes that allowed the General Assembly to appoint
a majority of members of a body and limited the Governor’s ability to remove such appointees.
Plaintiff attempts to extend the holding of State v. Berger much farther than is appropriate:

We cannot adopt a categorical rule that would resolve every separation of powers
challenge to the legislative appointment of execuiive officers. Because each statutory
scheme will vary the degree of control that legislative appointment provisions confer
on the General Assembly, we must resolve each challenge by carefully examining its
specific factual and legal context. While the General Assembly's ability to appoint an
officer obviously does not give it the power to control what that officer does, we must
examine the degree of control that the challenged legislation allows the General
Assembly to exert over the execution of the laws.

State v. Berger, 368 N.C. at 646, 781 S.E.2d at 257 (emphasis added).
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clause plainly and clearly does not allow the General Assembly to take this much
control over the execution of the laws from the Governor and lodge it with itself.”
State v. Berger, 368 N.C. at 647, 781 S.E.2d at 257.

Here, the Governor has the authority to appoint, supervise, and remove all of
the members of the Bipartisan Board, while the General Assembly exercises none of
that control. As such, there is no separation of powers concern. State v. Berger, 368
N.C. 633, 645, 781 S.E.2d 248, 256 (2016) (“When we assess a separation of powers
challenge that implicates the Governor’s constitutional authority, we must
determine whether the actions of a coordinate branch ‘unreasonably disrupt a core
power of the executive.”).

While Plaintiff argues that his power of appointment is constrained because
he must choose his appointees from lists provided by the State political party chairs,
he does not argue that the State Board of Elections and State Ethics Commission
violate the separation of powers clause despite the fact that the members of the
State Board of Elections are chosen by the Governor from lists provided by the State
party chairs (as in Session Law 2017-6) or that half of the members of the State
Ethics Commission are chosen by the Governor and half by the General Assembly.
See N.C. Gen. Stat. §§ 163-19, 138A-7.

Plaintiff attempts to classify some of his complaints about Session Law 2017-
6 as amounting to infringements on his ability to supervise the Bipartisan Board.
However, in arguing that the Bipartisan Board would be an executive agency,

Plaintiff acknowledges that he does have supervision over it. (See Verified




Complaint at § 39); N.C. Gen. Stat. § 143B-10(g), (h), (i). And, notably, many of the
provisions about which Plaintiff complains are the same under Chapter 163. See,
e.g., N.C. Gen. Stat. § 163-19 (the State Board of Elections — not the Governor —
elects its own Chair); N.C. Gen. Stat. § 163-26 (the State Board of Elections — not
the Governor — appoints the Executive Director).

Plaintiff does raise the possibility of deadlock given that the Bipartisan
Board is to have four members from the Democratic party and four members from
the Republican party. (Verified Complaint at § 55). However, such deadlock is
purely speculative at this point, and speculation is not sufficient to support a facial
challenge. See, e.g., State v. Bryant, 359 N.C. 554, 564, 614 S.E.2d 479, 486 (2005).
There are other evenly-divided bodies within the executive branch — including the
State Ethics Commission (the constitutionality of which Plaintiff has not challenged
and which Plaintiff seeks to keep in place through is Motion for Temporary
Restraining Order) — that function with evenly split partisan boards. The policy
choice for such a bipartisan structure is that of the legislature. Plaintiff can cite no
case law holding that this policy choice gives rise to a constitutional infringement of
the executive’s core function of executing the laws enacted by the legislative branch.

Plaintiff argues that his ability to remove members of the Bipartisan Board
only for misfeasance, malfeasance, or nonfeasance and to remove the Executive
Director only for cause is a “substantial diminution to the Power of the Governor.”
(Verified Complaint at §9 61-63). Foremost, the “power” the Governor has over the

Board of Elections has been modified without constitutional implication for decades,




never once being held to be a violation of separation of powers or an infringement on
the Governor’s ability to execute the laws4 Moreover, such a statement is
completely erroneous. Chapter 163 as it existed at the end of last year addressed
removal of a member from the State Board of Elections in only two specific

circumstances:

e “If any member of the Board fails to attend a meeting, and by reason
thereof there is no quorum, the members present shall adjourn from
day to day for not more than three days, by the end of which time, if
there is no quorum, the Governor may summarily remove any member
failing to attend and appoint his successor.” N.C. Gen. Stat. 163-20.

e “A violation of [Article 4A of Chapter 163, limiting political activities of
members of the State Board of Elections and the county boards of
election] may be a ground to remove a State Board of Elections
member under G.S. 143B-16 or a county board of elections member
under G.S. 163-22(c).”

4 There is a long history of the General Assembly adjusting the governance of the State Board of
Elections. In S.L. 1971-864, the Democratic General Assembly reorganized state government
effective July 1971 during the administration of a Democratic Governor (Governor Robert Scott).
Under S.I. 1971-864, the State Board of Election was placed under the then newly-created
Department of the Secretary of State (which, pursuant to Section 1 (9) of S.L.. 1971-864, was under
the control of the Governor). See SL 1971-864, Sec. 4. Thus, as of 1971, the State Board of Elections
was under the control of a department which was under the control of the Democratic Governor.

Pursuant to S.L. 973-1272, ratified on April 11, 1974, during the term of Governor James
Holshouser, a Republican, the Democratic General Assembly created the position of Executive
Director of the State Board of Elections (then called the “Executive-Secretary”). See S.L. 1973-1272,
Sec. 4. This law did not impose a term or other restriction on the position.

Pursuant to S.L. 1973-1409, ratified just two days later, on April 13, 1974, again during
Governor Holshouser’s term, the Democratic General Assembly removed the State Board of Elections
from the Secretary of State and made it into the “independent agency” it is today. The General
Assembly also imposed a term on the Eixecutive Director, which would end in May following the end
of Governor Holshouser’'s term. So, after the election of the first Republican governor in 100 years,
the Democratic General Assembly removed the State Board of Elections from under the control of
the Governor and, for the first time, imposed a term on the Executive Director.

Pursuant to S.L. 1985-62, ratified April 5, 1985, following the election of the second
Republican governor in 100 years (Governor James Martin), the Democratic General Assembly
enacted two new restraints on the State Board of Elections. First, for the first time, the General
Assembly required the Governor to make his appointments from lists provided by the political
parties. Second, the General Assembly extended the term of the then-Democratic Executive Director
for another four years (by deleting “1977” and replacing it with “1989”).
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Presumably, Plaintiff takes the position that the Governor can remove members of
the Board of Elections under N.C. Gen. Stat. § 143B-16, which addresses the
Governor’s appointment and removal of members of boards. However, even
thereunder, Plaintiffs right to remove any “member of a board, council, or
committee” is limited to instances of a member’s “misfeasance, malfeasance, or
nonfeasance,” N.C. Gen. Stat. § 143B-16, which is the very same grounds for
removal included in the Session Law. Given that it is not clear that N.C. Gen. Stat.
§ 143B-16 applies to the Board of Elections other than as set forth in N.C. Gen.
Stat. § 163-40, the Session Law codifies removal power that may have been unclear
before. And, under N.C. Gen. Stat. § 163-27, the Executive Director of the State
Board of Elections can be removed only for cause. Thus, the Governor’s removal
powers are increased or at least clarified under Session Law 2017-6, not diminished.

There is also nothing in our Constitution that gives the Governor
unrestrained power to remove an executive official at will. Morrison v. Olson, 487
U.S. 654 (1988) is instructive on the point that nothing in the federal Constitution,
where the President has more appointment power than our Governor, gives the
President unlimited removal power in all circumstances. In fact, the Supreme
Court in Morrison discussed two of its prior cases that supported its holding in
Morrison in which it found that removal of a special prosecutor removable only for
good cause 1s constitutionally sound:

At least in regard to “quasi-legislative” and “quasi-judicial” agencies

such as the FTC, “[t]he authority of Congress, in creating [such]

agencies, to require them to act in discharge of their duties
independently of executive control ... includes, as an appropriate
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