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No. 261P18-1  TENTH JUDICIAL DISTRICT 

SUPREME COURT OF NORTH CAROLINA 
************************************* 

ROY A. COOPER, III, IN HIS 
OFFICIAL CAPACITY AS 
GOVERNOR OF THE STATE OF 
NORTH CAROLINA, 

Plaintiff, 

vs. 

PHILIP E. BERGER, in his official 
capacity as PRESIDENT PRO 
TEMPORE OF THE NORTH 
CAROLINA SENATE; TIMOTHY K. 
MOORE, in his official capacity as 
SPEAKER OF THE NORTH 
CAROLINA HOUSE OF 
REPRESENTATIVES; NORTH 
CAROLINA BIPARTISAN STATE 
BOARD OF ELECTIONS AND 
ETHICS ENFORCEMENT; and 
JAMES A. (“ANDY”) PENRY, in his 
official capacity as CHAIR OF THE 
NORTH CAROLINA BIPARTISAN 
STATE BOARD OF ELECTIONS 
AND ETHICS ENFORCEMENT,

Defendants. 

From Wake County 
18 CVS 9805

NORTH CAROLINA STATE 
CONFERENCE OF THE 
NATIONAL ASSOCIATION FOR 
THE ADVANCEMENT OF 
COLORED PEOPLE, and CLEAN 
AIR CAROLINA,

Plaintiffs, 
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vs. 

TIM MOORE, in his official capacity, 
PHILIP BERGER, in his official 
capacity, THE NORTH CAROLINA 
BIPARTISAN STATE BOARD OF 
ELECTIONS AND ETHICS 
ENFORCEMENT, ANDREW 
PENRY, in his official capacity, 
JOSHUA MALCOLM, in his official 
capacity, KEN RAYMOND, in his 
official capacity, STELLA 
ANDERSON, in her official capacity, 
DAMON CIRCOSTA, in his official 
capacity, STACY EGGERS IV, in his 
official capacity, JAY HEMPHILL, in 
his official capacity, VALERIE 
JOHNSON, in her official capacity, 
JOHN LEWIS, in his official 
capacity, 

Defendants. 

))

From Wake County 
18 CVS 9806  

********************************************** 
DEFENDANTS BERGER AND MOORE’S 

RESPONSE TO NAACP’S MOTION TO BYPASS THE COURT OF APPEALS 
AND MOTION FOR TEMPORARY STAY 

*********************************************** 

Defendants Philip E. Berger, in his official capacity as President Pro 

Tempore of the North Carolina Senate, and Timothy K. Moore, in his official 

capacity as Speaker of the North Carolina House of Representatives (collectively, 

“Defendants”), hereby give notice of their intent to respond to the NAACP’s Petition 

for Writ of Supersedeas in short order, but include herein a response to the Motion 

to Bypass the Court of Appeals and Motion for Temporary Stay.   

Defendants are representatives of the General Assembly, which is solely 

tasked by the Constitution to propose the time and manner of any constitutional 
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amendment subject to the rigors of due process in the federal Constitution.  Because 

the four amendments at issue are not misleading under that standard, the majority 

of the three-judge superior court has errantly concluded Plaintiff’s likelihood of 

success on their claims of unconstitutionality and incorrectly weighed the 

irreparable harm to the General Assembly and the people of North Carolina by 

altering the status quo to enjoin the amendments in Session Laws 2018-117 and 

2018-118—establishing a bipartisan board of elections and ethics enforcement and 

clarifying legislative appointment authority, as well as amending the selection of 

individuals to fill judicial vacancies, respectively—from ever being proposed.  There 

is no error, however, and moreover no need to even hastily review the superior 

court’s judgment as to the tax cap amendment or voter identification amendments 

being pressed by the NAACP here.   

Defendants are filing a motion for temporary stay and petition for writ of 

supersedeas in the Court of Appeals as to Session Laws 2018-117 and 2018-118, 

where constitutional challenges should first be heard on review, to address these 

errors and omissions.  Time for review of amendments not to be considered on the 

ballot must be expedited, but it is not yet necessary for this Court to suspend the 

rules of appellate procedure and invoke supervisory jurisdiction of this case prior to 

any action by the Court of Appeals or General Assembly.  Specifically, Defendants 

are, in part, asking the Court of Appeals to provide temporary relief beyond the 

current stay, which expires on Friday, 24 August 2018 at 11:59 p.m.  If that Court 

has not timely reviewed the issues and entered an order by that point, then 
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Defendants would ask this Court to then, and only then, issue a stay or temporary 

restraining order to the Bipartisan State Board of Elections and Ethics 

Enforcement prohibiting it from printing the ballots for the November general 

election until further order of either appellate court. 

STATEMENT OF PROCEDURAL HISTORY 

Defendants generally agree with Plaintiff’s procedural history.  Yet it is 

important to note that the ballot questions and amendments proposed in Session 

Laws 2018-117 and 2018-118, as well as Session Laws 2018-119—maximum tax 

rate—and 2018-128—photo identification were properly enacted by the end of June.  

Plaintiffs did not file this action until August 6, 2018.  That judicial review, and in 

particular appellate review, is temporally constrained and should weigh against the 

courts making changes to proposed amendments.  Defendant Bipartisan State 

Board of Elections and Ethics Enforcement has noted that meeting a 45-day 

absentee balloting period will require 21 days of ballot preparation beforehand, 

hence the lower court’s entry of an order providing temporary measures staying 

ballot production until 1 September 2018.  (See 20 August 2018 Order).  

ARGUMENT 

Given that there is time for the Court of Appeals to respond to a 

contemporaneously filed motion for temporary stay and petition for writ of 

supersedeas, this Court should not, at this juncture, suspend all timing rules and 

Rule 15 of the appellate rules of procedure, to take up this matter under either its 

constitutional appellate authority or certiorari pursuant to N.C.G.S. § 7A-31.  In 
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State v. Ward, 300 N.C. 150, 151, n.1, 266 S.E.2d 581, 582 (1980), this Court 

touched on bypassing the Court of Appeals, but it is not clear if the appeal in that 

matter was directly to this Court, perhaps errantly, or taken consistent with 

Appellate Rule 15, after the appeal was docketed in the Court of Appeals.  And 

while this Court does have “‘general supervisory authority when necessary to 

promote the expeditious administration of justice,’ and may [so invoke it] to 

‘consider questions which are not properly presented according to [its] rules[,]’” 

State v. Ellis, 361 N.C. 200, 205, 639 S.E.2d 425, 428 (2007), here, there is presently 

a window of time available to the Court of Appeals to act.  Excising an intermediate 

layer of review, when this Court could review the matter following the Court of 

Appeals, does not presently serve the interests of the parties or court.  It is because 

of the weightiness of these issues—the judicial branch’s intervention in the proposal 

of amendments to the people of North Carolina—that this Court could benefit from 

further judicial review, not less.  This Court should deny Plaintiff’s motion to 

bypass the Court of Appeals, with leave to refile the petition for writ of supersedeas 

in the Court of Appeals and review in this Court following that decision.   

Plaintiff’s request for a temporary stay does not further advance the status 

quo while reviewing any petition.  Plaintiff does not, in its motion for temporary 

stay, ask that the Court further stay or enjoin the 21 August 2018 Order on 

preliminary injunction by requesting the Bipartisan State Board standstill beyond 

August 24.  Rather the NAACP asks that this Court “prevent chaos by issuing a 

temporary stay to ensure that amendments are not placed on the ballot until a 
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legally constituted body has an opportunity to deliberate and present lawful 

amendment proposals to the voters of North Carolina.”  (Petition pp. 47-48).  

Defendants will respond to the Petition, but briefly point out that the three-judge 

superior court below denied any relief on the theory that the General Assembly is 

not duly constituted, noting the opposite of what Plaintiff argues: that determining 

the General Assembly to be a “usurper” would “result only in causing chaos and 

confusion in government.”  (21 August 2018 Order, p. 7). 

The status quo is not the constitution in its current form; rather, it is that the 

General Assembly has proposed six amendments to the Constitution with specific 

language for the people of North Carolina to review by enactment.  The three-judge 

superior court altered that status quo on the preliminary injunction not by denying 

relief to Plaintiffs on the tax and voter identification amendments, but by granting 

relief to Plaintiffs on Session Laws 2018-117 and 2018-118.  Asking this Court, as a 

temporary measure, to reverse that decision on the tax and voter identification 

amendments is not consistent with awaiting further review but instead further 

alters the status quo.  As Plaintiff points out, litigation is apparently going to 

continue one way or another.  It furthers the status quo and lessens irreparable 

harm to the General Assembly and the people of North Carolina if the litigation 

around ballot language can continue following the printing of the ballots.  Because 

it certainly can, as evidenced by cases cited by the three-judge panel itself, there is 

no need to pull additional amendments from review of the people of North Carolina. 

CONCLUSION 
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For the foregoing reasons, this Court should deny Plaintiff’s motion to bypass 

the Court of Appeals and delay any decision of this Court until after that Court has 

had an opportunity to act, and further deny Plaintiff’s motion for temporary stay 

while awaiting the response to the Petition for Writ of Supersedeas, which should 

be directed to the Court of Appeals.  Defendants respect and understand the 

importance of these issues, but believe there is an opportunity (albeit less than 

normal) for additional review before this Court acts.  

Pursuant to Appellate Rule 15(c), should this Court grant Plaintiff’s motion 

to bypass the Court of Appeals prior to its determination of the issues, Defendants 

would seek review of the following issues: 

1. Whether the 21 August 2018 preliminary injunction order of the three-

judge panel of superior court should be stayed and writ of supersedeas 

issued as to the likelihood of success and irreparable harm from 

enjoining Session Law 2018-117, which proposes to the people of North 

Carolina an amendment of the Constitution. 

2. Whether the 21 August 2018 preliminary injunction order of the three-

judge panel of superior court should be stayed and writ of supersedeas 

issued as to the likelihood of success and irreparable harm from 

enjoining Session Law 2018-118, which proposes to the people of North 

Carolina an amendment of the Constitution. 

3. Whether the three-judge panel of superior court erred in its 21 August 

2018 order on preliminary injunction by determining the likelihood of 
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success and irreparable harm favored enjoining Session Law 2018-117, 

which proposes to the people of North Carolina an amendment of the 

Constitution. 

4. Whether the three-judge panel of superior court erred in its 21 August 

2018 order on preliminary injunction by determining the likelihood of 

success and irreparable harm favored enjoining Session Law 2018-118, 

which proposes to the people of North Carolina an amendment of the 

Constitution. 
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Respectfully submitted this the 22nd day of August, 2018. 

NELSON MULLINS RILEY & SCARBOROUGH LLP 

By: /s/ Electronically Submitted__________ 
D. Martin Warf 
N.C. State Bar No. 32982 
Telephone: (919) 877-3800 
martin.warf@nelsonmullins.com 
4140 Parklake Avenue, Suite 200 
Raleigh, NC  27612 

N.C. R. App. P. 33(b) Certification: I certify that all of the 
attorneys listed below have authorized me to list their 
names on this document as if they had personally signed it. 

Noah H. Huffstetler, III 
N.C. State Bar No. 7170 
Telephone: (919) 877-3800 
noah.huffstetler@nelsonmullins.com 
4140 Parklake Avenue, Suite 200 
Raleigh, NC  27612 

ATTORNEYS FOR DEFENDANTS PHILIP E. BERGER, 
in his official capacity as President Pro Tempore of the 
North Carolina Senate, and TIMOTHY K. MOORE, in his 
official capacity as Speaker of the North Carolina House of 
Representatives
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing 
Response was served upon the persons indicated below via electronic mail and by 
United States Mail, postage prepaid, addressed as follows: 

Matthew W. Sawchak 
Solicitor General 
Amar Majmundar 
Special Deputy Attorney General 
Olga Vysotskaya de Brito 
Special Deputy Attorney General 
N.C. Department of Justice 
Post Office Box 629 
Raleigh, NC  27602-0629 
msawchak@ncdoj.gov 
amajmundar@ncdoj.gov 
ovysotskaya@ncdoj.gov 

Attorneys for North Carolina Bipartisan 
State Board of Elections and Ethics 
Enforcement

Derb Carter 
Kimberley Hunter 
Southern Environmental Law Center 
601 West Rosemary Street, Suite 220 
Chapel Hill, NC 27516-2356 
derbc@selcnc.org 
khunter@selcnc.org 

Irving Joyner 
P.O. Box 374 
Cary, NC 27512 
ijoyner@nccu.edu 

Daryl Atkinson 
Leah Kang 
Forward Justice 
400 W. Main Street, Suite 203 
Durham, NC 27701 
lkang@forwardjustice.org 

Attorneys for Plaintiffs North Carolina 
State Conference of the National 
Association for the Advancement of 
Colored People and Clean Air Carolina 

This the 22nd day of August, 2018. 

By: /s/ Electronically Submitted__________ 
D. Martin Warf 
N.C. State Bar No. 32982 
Telephone: (919) 877-3800 
martin.warf@nelsonmullins.com 
GlenLake One, Suite 200 
4140 Parklake Avenue 
Raleigh, NC  27612



18 CVS 9805 and 18 CVS 9806 
(20 August 2018 Order on Temporary Measures) 















18 CVS 9805 and 18 CVS 9806 
(21 August 2018 Order on Preliminary Injunction) 
































































